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BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 
I 


The testimony unequivocally showed that the bus driver selected the place 


of discharge for his passengers and that the appellee stepped directly into the hole 


while alighting from the bus. Pictures were introduced into evidence which clearly 
showed the hole to the jury. Appellant D. C. Transit admitted, in his motion for 
a directed verdict, that he owed a duty to appellee for this area. It, therefore, 
became a question of fact as to whether the bus driver could reasonably have ob- 
served the hole, particularly in view of the fact that he denied secing it the next 


day when he was looking for it. 


I 


Appellant D. C. Transit complains about the instructions to the jury. All of 
his proferred instructions were granted by the trail judge without objection and 
the appellee categorically testified in great detail that her loss of income was due 


to the injury. 


Hl 


The United States argues that appellee should first have been required to ob- 
tain an administrative determination of liability under the Longshoreman’s and 
Harbor Workers Act. To obtain such a determination appellee would first have 
had to allege that she was injured in the course of her employment, subject to the 
penalties provided in the Act, and secondly the Act requires that there must first 
be a substantial question of coverage. The United States relics on the so called 
“industrial premises rule”. It is submitted that the factual situation herein is far 
removed from the case law establishing the above rule, to-wit: an inherently dan- 


gerous place which an employee is required, by his job, to frequent. 


COUNTERSTATEMENT OF THE CASE 


The plaintiff testified that on 4 January, 1966, she was employed full time 


at St. Elizabeth’s Hospital, earning $60.00 per week and on her feet the entire 
eight hour per day shift. (Tr. 4) She was also employed, part time, at the Of- 
ficers Club, Bolling Air Force Base, a non-appropriated fund instrumentality of 
the United States. This job paid per $30.00 per week and required her to be on 
her feet six hours per day. (Tr. 5) On the above date, she boarded a bus owned 
and operated by the D.C. Transit System, Inc., at Nichols Ave. and Portland St:, S.E. to 
go to the Officers Club. (Tr. 6) The bus passed through the gate of Bolling Air 
Force Base, along a public street and pulled alongside a manhole in ont of the 
Base Chapel. (Tr. 6) 


Stepping from the front door of the bus, she immediately put her foot in a 
hole in front of the door. Pictures of the hole were introduced into evidence and 
shown to the jury. (Tr. 12) She was injured and was prevented, by said injury 
from returning to work at St. Elizabeth’s Hospital until some three months later. 
(Tr. 19) She was never able to return to work at the Officers Club because of the 
swelling of her foot. (Tr. 22) Altogether she lost seven or eight months work at 
St. Elizabeth’s because after returning to work, she had to take time off because 
of her foot. (Tr. 23) 


She testified she has pain and that her foot still swells and she is required to 
wear special shoes, hose and a bandage on it. (Tr. 26, 63) Cross examination ad- 
duced the fact that she didn’t always use the bus, sometimes she travelled by pri- 
vate motor vehicle and never used public transportation from work. (Tr. 36) She 


further never recalled seeing a bus stop sign. (Tr. 37) 


David Charles testified that the hole was three fect from the curb, (Tr. 69) 
and was corroborated by Arthur Checks (Tr. 77). Prentice Wingficld testified that 
he saw appellee step off the bus right into the hole after he had gotten out the 
rear door. (Tr. 85) He further stated that the first step coming off the bus 


would have to go into the hole. (Tr. 89) And that he had noticed the hole some 
two days before. (Tr. 90) He stated that there was no bus stop sign there for at 
least four days before the fall. (Tr. 91) 


D. C. Transit System, Inc., moved for a directed verdict admitting that the 


company owed appellee a duty to discharge her in a safe place which he admitted 
was an area immediately out the front door of the bus. (Tr. 94) The United 

States also moved for a directed verdict on the grounds of lack of notice. (Tr. 99) 
The court observed that the evidence didn’t indicate that the grass covered the 

hole and that the hole was very noticeable from the pictures. (Tr. 100) The United 
States then raised the question as to the securing of an administrative determination 


of compensation coverage first. All motions were denied. 


D. C. Transit System, Inc., called the bus driver who testified he didn‘t see 
the appellee fall (Tr. 110); that the next day he looked for the hole and couldn’t 
find it; that he had never seen it (Tr. 111) and that he selected the top of the 
storm sewer to discharge his passengers. (Tr. 113) 


D. C. Transit System, Inc., submitted five instructions to the jury covering 
liability and all were granted without objection. (Tr. 119) The jury returned a 
verdict for the appellee in the sum of seventy-five hundred dollars against D. C. 
Transit System, Inc., and the trial judge made written findings of fact and con- 
clusions of law in favor of the appellee against the United States in the sum of 
seventy-five hundred dollars. 


ARGUMENT 


It is well settled that questions of negligence are for the jury, not the Court, 
and if there is a difference of opinion, the wise course is to let the case go to the 
jury. Todd v. Jackson, 283 F.2d 371, U. S. Fire Insurance Co. v. Milner Hotels 
Inc., 253 F.2d 542, Lopez v. Denver & R.R.W.R. Co., 277 F.2d 830, and if the 


verdict is contrary to the evidence then to grant a verdict N.O.V. Peigh v. B&O 
R. Co., 204 F.2d 381, 92 App. D.C. 198. It is also the law that where fair 


minded persons may form different opinions and draw different conclusions or 


inferences, the question is for the jury. Globe Cereal Mills v. Scrivener, 240 F.2d 
330, Boaze v. Windridge & Hanay, 102 F.2d 628, 70 App. D.C. 24, Nelson v. 
Barnes, 253 F.2d 381, CA Wyo. 1958, U. S. v. Douglas Aircraft Co., 169 F.2d 
495, CA Cal. 1948. In the latter case where woodworkers tool disintegrated 
causing injury, the Court found that it was a jury question as to whether the de- 


fect was ascertainble on inspection. 


Factually herein, the bus driver selected the spot to discharge appellee, it was 
right in front of the hole, pictures reflected the hole to the jury, the bus driver 
alleged he couldn’t even find the hole when he looked for it next day, and appel- 
lants counsel admitted to the Court he had a duty of care for that area. It would 
be difficult to imagine a clearer question of fact for the jury. | 


Il. 


Appellant D. C. Transit complains of error by the Court in instruction to the 
jury. This Court has stated that generally a court should instruct only regarding 
the proper measure of due care and leave it to the jury to determine, in view of 
all the evidence concerning time, place and circumstances, and in the light of the 
instruction whether there was such a want of care as to constitute negligence. 
Danzansky v. Zimbolist, 105 F.2d 457, 70 App. D.C. 234. This Court has further 
had occasion to state that the duty of a carrier is to provide a safe and convenient 
means of entering and leaving a bus. Schadler v. Capitol Transit Co., 239 F.2d 
73, 99 U.S. App. D.C. 253. As a matter of fact, this Court has found that it 
would be a proper means of complying with this duty for a bus to stop away 
from a curb. Swank v. Capitol Transit Co., 220 F.2d 807, 95 U.S. App. D.C. 
127, Marshall v. Capitol Transit Co., 216 F.2d 636, 95 U.S. App. D.C. 1. 


Appellant D. C. Transit carefully prepared written instructions for the jury 
embracing the above law on the subject. They were all granted. No other instruc- 


tions were tendered. Appellant states that the instructions as a whole reasonably 


led the ordinary jury to the conclusion that liability would lie without regard to 


the bus drivers having been able to have reasonably seen the condition. It is sub- 
mitted that the instructions given to the Court were the appellant’s own and were 


in accord with the law as enunciated by this Court. 


Appellant admits that when he requested a further instruction on the rele- 
vance of the damages to the injury, it was given. This being the last instruction 
given, it would appear that this would be the most fresh in the minds of the jury 
and appellee should have cause for complaint. 


Appellant D. C. Transit referred the trial Court and this Court to only one 
case which he could find supporting his contention. A reading of even appellants 
statement of the facts of Virginia Electric and Power Co. v. Thomas, 180 Va. 292, 
SE 2d 148, shows how strikingly dissimilar to the instant action it is. In the 
Thomas case the hole was full of water and looked the same as the granite stone 
of the street and that anyone looking at it would think the road was properly 
paved. The Court specifically based its opinion on the fact that “we do not see 
how the defendant’s driver could be charged with negligence in failing to see a de- 
pression that was obscured or hidden by conditions which made the street have 
the appearance of being properly paved.” In Charles, not only was the hole not 
obscured or filled with water, the pictures accurately reflected to the jury the con- 
ditions existant when she fell, the trail judge himself found it was not obscured 
and there was no evidence offered by appellant that it was of the same appearance 


as the surrounding land. 


Ii. 


The basic question presented by the appellant United States appear to be 
that appellee fell under the provisions of 33 U. S. C. 902 (2) requiring the injury 


to arise out of and in the course of her employment, and that such occupational 
disease or infection as arises naturally out of such employment or as naturally or 
unavoidably results from such accidental injury. There is no question that if the 
injury was covered, the Longshoreman’s and Harbor Worker’s Compensation Act, 
would be the exclusive remedy and that if there was a substantial question as to 
‘coverage, the Department of Labor would have to first pass on coverage. Daniels- 
Lumley v. U. S., 113 U. S. App. D.C. 162, 306 F.2d 769. 


In order to secure such a determination, appellee had first to submit a writ- 
ten claim, 5 U.S.C.A. 768, subject to the provisions of prejury in section 789. 
Appellee would, therefore, have to allege that she was injured in the course of her 
employment which she obviously felt she was not. Realizing that the factual situ- 
ation herein presented, to wit: that the appellee had not yet arrived at work; was 
on her way there, at least a block away. That her method of transportation was 


varied, bus and private motor vehicle; that the employer had no control over it; 


that she was on a public street within the base and alighting from public trans- 


portation; and that all persons legally on the Base could use the street, the United 
States seeks to invoke the “industrial premises rule” to bring appellee: within the 
Act. 


The Tenth Circuit has occasion to recently pass on almost the same question. 
In U. S. v. Browning, decided May, 1966, 359 F.2d 937, plaintiff had left her Fed- 
eral employment on a military base and was travelling in a private motor vehicle 
when she was struck by a government motor vehicle, one block from her employ- 
ment, and still on a military reservation. The Court observed that the plaintiff was 
not under her employers supervision and that the employer had no control over 
her. The street in Browning, contrary to here, was not even a public thorough- 
fare on the base. The Tenth Circuit specifically found that plaintiff did not have 


to seek administrative relief first. 


in U. S. v. Martinez, 1964 334 F.2d 728 where a patient in a Public Health 
Service Hospital was using a pants pressing machine when injured, the same Court, 
answering the same arguments herein presented and analyzing the case law, found 
that the United States appeared to concede that if claimants injuries were clearly 
not compensable under the compensation law, the Courts were free to hear and 
determine the matter. The Court took cognizance of Daniels-Lumley, supra, 
Somma v. U. S., 283 F.2d 149, Cudahy Co. of Nebraska v. Paramore, 263 U. S. 
418, 44 S. Cr., 153, 68 L.Ed. 366, Bountiful Brick Co. v. Gileo, 276 U. S. 154, 


etc. 


In E. I. Dupont De Nemours v. Hall, 237 F.2d 145, the Fourth Circuit con- 
sidered an action similar to instant case. There the claimant was employed by an 
AEC subcontractor in a fenced area closed to the public and wherein those persons 
being admitted had to have a badge from the main gate. Claimant was on his way 
home from his job on a public road within the confines controlled by the United 
States when struck and injured. The same arguments offered herein by the United 
States were used and the Court observed that the injuries were in no way connected 
with any hazards of employment; that the employee was subject to no duty of the 
employer at the time of the injury; that the employer had no control over the ve- 


hicle he was riding in; that the employer did not instruct the employee on the 


toute; that the employee was not paid for the time The Court succinctly summed 


up the premises rule saying that the claimant was not compelled to use a dangerous 
place like a railroad yard and that he was using a public highway used by all of the 
public who were admitted, just like any other highway. This case also appears to be 


on all fours with instant action. 


Desousa v. Panama Canal Co., D.C. N.Y. 1962 202 EF. Supp. 22 herein an 
employee of the United States riding a Panama Railroad Co. train, controlled by 
an instrumentality of the United States was injured. Against the exclusivity of 
remedies argument of the United States, the Court stated that the transportation 
to employment was not incident to his employment and further very cogently 


added that liberal construction of the Act was for the employee’s benefit and to 
strain the Act to preclude the plaintiff from bringing the action would be unjust. 
This is certainly in accord with the case law holding that the Longshoreman’s 
and Harbor Workers’ Compensation Act must be construed liberally in favor of 
the injured employee. Voris v. Eikel, 346 U.S. 328, (1953), Vinson v. Einbinder, 
‘113 U. S. App. D. C. 246, 307 F.2d 387 (1962) cert. den. 372 U. S. 934. No 
federal ruling has been found which states that it must be strained to deny a 
claim for damages, which would appear to be contrary to the legislative intent 

to benefit employees. The requirements of the Act itself which require written 
claim and penalty for false filing would seem to negate the contention 

of the United States that appellee be forced to do this. 


Daniels-Lumley v. U. S., supra, decided by this Court and apparently relied 
on primarily by appellant, on its facts, gives little support to the United States. 
This case was considered by all the Courts above, cited by them as authority and 
the opinion of Judge Washington noted. The opinion is certainly consistent with 
all of the cases cited above as Judge Washington found that in Daniels-Lumley, 
the claimant was clearly not outside the scope of her employment. The rationale 
is clear as shown by the Court’s citing of the Matter of Guderson, 7.E.C.A.B. 
288 where a Federal employee fell while getting coffee away from her job. In 
Daniels-Lumley, the claimant while working went to mail a letter. In both cases, 
it was found that the injuries were incident to employment because no facilities 
were supplied on the job for that purpose and in both cases claimants were on 
the job, under the supervision of their employers and being paid for the time. 


None of these facts exist here. 


Bountiful By'zk Co. v. Gileo, supra, appears to be the case which appellant 
hopes will saddle the appellee with the “industrial premises rule”. There an em- 
ployee was killed by a railroad train while crossing tracks on his way to work. 
The Court there stated that the general rule was that employment begins when 


the employee leaves the entrace to the employers premises where work is to be 


10 


done, as here in Charles. The exception was that the employee there was re- 
quired to cross an inherently dangerous way in order to get to his job, certainly 


this does not apply here. 


Cudahy Co. v. Paramore, supra, cited by appellee and all of the later Court 
decisions. The Court there held that the employment itself involved peculiar and 
abnormal exposure, that an accident arises out of employment when it results 


from a risk incidental to the employment as distinguished from a risk common 


to all mankind and that “the industrial premises rule” is an exception to the rule 


applying only to where the employment itself exposes the employee to more than 
ordinary risk. Factually, there also, the workman was required to cross railroad 
tracks. Cudahy also stated that payment of employees transportation was one of 
the tests for coverage. 


As this Court itself has held in Groom v. Cardillo, 119 F.2d 697, 73 U.S. 
App. D. C. 358, the work has to create the danger. To the same effect Hartford 
Accident and Indemnity Co. v. Cardillo, 112 F.2d 11, 72 U.S. App. D. C. 52, 
cert. den. 60 S. Cr. 1100, 310 U.S. 649, 84 L.Ed. 1415. The Supreme Court has 
also recognized the necessity of connection and that in order to invoke the “‘in- 
dustrial premises rule”, the obligations or conditions of employment must create 
a zone of special danger. O’Leary-Brown Pacific v. Maron, 71 S. Ct. 470, 340 
U.S. 504, 95 L.Ed. 483. 


Without going to the many state cases cited by appeallant, it would appear 
that this jurisdiction itself in addition to other Federal Courts have had adequate 
opportunity to discuss the problem of coverage. Wimmer v. Hoage, 90 F.2d 373, 
67 U. S. App. D. C. 128, this Court found that the risk must be connected with 
employment, Hoage v. Liberty Mutual, 78 F.2d 874, 64 U. S. App. D. C. 395, 
this Court found that there must be a substantial connection, Speaks v. Hoage, 

78 F.2d 208, 64 U.S. App. D. C. 324, cert. den. 56 S. Ct. 121, 196 U. S. 574, 
80 L.Ed. 405, Ackerman v. Cardillo, 140 F.2d 348, 78 U. S. App. D. C. 310 and 
finally in Monahan v. Hoage, 90 F.2d 419, 67 U. S. App. D. C. 174 where a hotel 
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employee on his lunch hour, on call by the employer, on the hotel roof, fell 
through a ventilator and was injured. This Court found no coverage. 


Hand v. U. S., 260 F. Supp. 38, M.D. Ga. 1966 where a soldier on quail hunt 
was struck and injured by an Army truck on a military reservation the Court found 
- he was not limited to compensation remedy as he was not engaged in an activity 
incident to military service. To the same effect Lee v. U. S., C.D. Cal. 1966 261 
F. Supp. 252 where two marines on a commercial airliner, under government orders 
on the way to Viet Nam were killed by negligence of the FAA. The Court again 
found that as far as the FAA was concerned they were the same as any other 
passenger as in the Brooks case. Brooks v. U. S., 337 U. S. 49, 69 S. Ct. 918, 
93 L.Ed. 1200 (1949) two soldiers on furlough riding in a private vehicle on a 
public highway were struck by an Army truck and injured. No limitation here. 


Without even considering the myriad of state cases cited by appellant, it would 


appear clear that all Federal Courts from the Supreme Court down find that the 
“industrial premises rule” is the exception to the general rule and that it is readily 
apparent from the facts herein, that no inherently dangerous condition existed at 
Bolling Air Force Base to warrant the invokation of that rule. 
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CONCLUSION 


The evidence clearly presented a factual issue of negligence of appellant D. C. 
Transit and the Court’s instructions were not only in accord with the law, but ex- 


actly as appellant requested. 


The appellee not only could not have honestly presented a claim under the 
Longshoreman’s and Harbor Workers Compensation Act, but she was not required 


to do so as her injury did not arise from her employment. 


Respectfully submitted, 


JOHN J. DWYER 


602 5th Street, N.W. 
Washington, D. C. 


Attorney for Appellee 
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APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIA LEE CHARLES 

457 N Street, N.W., 

Washington, D.C., 
Plaintiff, 


v. Civil Action No. 120-66 


D. C. TRANSIT SYSTEM, INC., 
a corporation, 
36th & M Streets, N.W. 
Washington, D.C., 

and 
THE UNITED STATES OF AMERICA, 
Washington, D.C., 

Defendants. 


COMPLAINT FOR NEGLIGENCE 


1. Plaintiff is an adult citizen of the United States and a resi- 
dent of the District of Columbia. This Court has jurisdiction because 
the United States is being sued and the sum in controversy exceeds 
the statutory minimum of this Court. 


2. On or about January, 1966 at or near 4:20 p.m. near the 
bus stop at McChord Street, at Bolling Air Force Base, Washington, 
D.C. the plaintiff was a passenger for hire on a bus owned and op- 
erated by the defendant D. C. Transit System, Inc. The bus stopped 
some eight feet from the regular established stop and when alighting 
she stepped in a hole and severely injured herself, which will require 
great medical care, deprive her of her livelihood and cause great pain 
and suffering. 
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3. Plaintiff is informed and believes that the said hole has been 
there for a year and the defendant UNITED STATES OF AMERICA 
which owns and controls the area had actual or constructive notice of 
its existence. 

4. Plaintiff alleges negligence on the part of D. C. Transit Sys- 
tems, Inc. in depositing her in a place of danger and failing to prop- 
' erly ascertain the safety of depositing her where it did. She alleges 
negligence on the part of the United States in maintaining a danger- 
ous condition and failing to properly maintain the area for the safe- 
ty of pedestrians. 

WHEREFORE, the premises considered, plaintiff prays damages 
in the sum of fifty thousand dollars. 


Jury trial demanded. 


JOHN J. DWYER 
Attorney for plaintiff 


ANSWER OF DEFENDANT, D. C. TRANSIT SYSTEM, INC. 


First Defense 


The complaint herein fails to state a cause of action against the 
defendant upon which relief may be granted. 


Second Defense 


1. This defendant admits the allegations contained in Paragraph 
one of the complaint. 


2. This defendant admits the plaintiff alighted from its bus 
near McChord Street, Bolling Air Force Base, at or about the date 
alleged, denies all allegations of negligence as to this defendant, and 
is without knowledge or information sufficient to form a belief as 
to the truth of the remaining allegations of Paragraph two of the 
complaint. 
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3. This defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of Para- 
graph three of the complaint. 


4. This defendant denies all allegations of negligence as to 
this defendant contained in Paragraph four of the complaint and 
does not answer for the United States of America. . 


Third Defense 


The defendant avers that the injuries and damages, if any, sus- 
tained by the plaintiff were caused by the sole or contributory neg- 
ligence of the plaintiff, Julia Lee Charles. 


WHEREFORE, the defendant, having fully answered the com- 
plaint herein, prays that the same be dismissed with costs against 
the plaintiff. 


/s| DAVID L. HILTON 
Attorney for Defendant 


[Certificate of Service, dated February 14, 1966.] 


PLAINTIFF’S PRE-TRIAL STATEMENT 


FACTS: 


On 4 January, 1966 plaintiff was a paying passenger on de- 
fendant D.C. Transit System bus. While on its regular route on 
Bolling Air Force Base, the bus stopped some distance from its 
authorized stop and discharged the plaintiff who immediately 
caught her foot in a hole and was injured. The said hole had ex- 
isted for some time previous and was under the control of the de- 
fendant United States. Plaintiff was unable to work for a substan- 
tial period of time, required extensive medical attention and is per- 
manently injured. 


INJURIES: 


CONTUSIONS OF RIGHT LEG 
ABRASION OF RIGHT LEG 
SPRAIN OF RIGHT ANKLE 


SPECIALS: 


CHARLES F. ADAMS, M.D. $ 95.00 
ROBERT GLADDEN, M.D. 35.00 
These are incomplete as patient is still being treated. 
LOSS OF TIME FROM WORK: $600.00 


PERMANENT INJURY: Ankle swells and she is unable to con- 
tinue working. 


/s/ JOHN J. DWYER 
Attorney for Plaintiff 


[Certificate of Service, dated January 18, 1967] 


PRETRIAL STATEMENT OF DEFENDANT 
The defendant, D. C. Transit System, Inc.: 


1. Admits plaintiff fell after having alighted from its bus at or 
about the time and place alleged. 


2. Denies negligence on its part. 


3. Avers that the injuries or damages, if any, sustained by the 
plaintiff were the result of her own sole or contributory negligence 
in failing to observe where she walked. 


4. Demands strict proof of injuries and damages. 
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REQUESTED STIPULATIONS 

(a) Exchange of names and addresses of witnesses to the oc- 
currence within 20 days after Pretrial. 

(b) Copies of all medical reports pertaining to injuries sustained 
by the plaintiff, not already furnished, to be furnished to the defend- 
ant. 

(c) If permanent injuries or continuing complaints are alleged, 
defendant to have the right to have the plaintiff physically examined 
by a doctor of its choice so as not to interfere with the trial date. 

(d) Discovery procedures to be left open so as not to interfere 
with the trial date. 


DAVID L. HILTON 
Attorney for Defendant 


[Certificate of Service, dated January 17, 1967] 


PRETRIAL ORDER 
Negligence action for personal injuries. 


UNDISPUTED FACTS: 


On January 4, 1966, at about 4:20 p.m., plaintiff was a pay- 
ing passenger on a bus owned and operated by defendant D.C. Tran- 
sit System, Inc. Plaintiff fell after having alighted from said bus, 
having been discharged near the Officer’s Club at Bolling Air Force 
Base, in the District of Columbia in the vicinity of McCord St. and 
Duncan Ave. It was daylight, dry and clear. 


Bolling Air Force Base is on land owned by defendant United 
States. 
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At the time of the accident plaintiff was employed full time at 
St. Elizabeth’s Hospital and had a part-time job at the Officer’s Club 
at Bolling Air Force Base. 


PLAINTIFF ASSERTS that the bus stopped some distance from 
’ its authorized stop and discharged plaintiff at a place where she imme- 
diately caught her foot in a hole; that said hole had existed for some 
time previous on land under the control of Defendant United States. 


Plaintiff asserts that her fall and resulting injuries and damages 
were caused by the following negligence of defendants: 
D.C. Transit System, Inc.: 
Discharging P-passenger at other than regular bus stop 
Discharging P-passenger at a place which was unsafe, i.e., hole at 
discharge point 
As to the United States: 
Maintaining a nuisance, namely, a hole in the area between the 
sidewalk and the curb 
PERSONAL INJURIES: 


Contusions of right leg 
Abrasion of right leg 
Sprain of right ankle 


Permanent: (Plaintiff 25 years at time of accident.) 


Plaintiff asserts that her ankle still swells and she is unable to 
continue working, and is still under treatment. 


SPECIAL DAMAGES: 


Dr. Charles F. Adams $ 95.00 
Robert Gladden, M.D. 35.00 
$ 130.00' 


Loss of earnings: 1/4/66 to 

3/4/66, St. Elizabeth’s Hos- 

pital, 2 weeks plus intermit- 

tent since then $1,500.00 
$1,640.00 


Also future loss of earnings and future medical expenses. 


DEFENDANT D.C. TRANSIT SYSTEM denies all allegations of 
negligence on its part, and assets that P’s injuries and damages, if any, 
were the result of her sole or contributory negligence i in jails to ob- 
serve where she walked. 


D denies that P sustained injuries and damages of the nature and 
to the extent alleged as the result of her fall. 


DEFENDANT UNITED STATES denies all allegations of negli- 
gence by it or attributable to it, and asserts that P’s fall and any and 
all injuries or damages resulting to plaintiff were caused by her sole 
or contributory negligence in failing to observe where she walked. 


Defendant United States further asserts that plaintiff must first 
secure a final decision under the Longshoreman’s and Harbor Workers 
Compensation Act as to whether her injuries are compensable there- 
under prior to maintenance of this suit under the Federal Tort Claims 
Act. 


STIPULATIONS: 


Facts under “UNDISPUTED FACTS”. 


It is stipulated the following may be admitted without formal 
proof of authenticity, subject to all other objections: 


H.E.W. Mortality Table 
Any documents initialed by all counsel prior to trial. 


Counsel agree to exchange within one week copies of all medical 
reports to date not heretofore exchanged, if any, and to exchange 
promptly and prior to trial any additional medical reports which 
_ MInay be obtained. 


Counsel for P agrees that D may have a medical examination 
of plaintiff by a physician of D’s choice, if desired, provided it shall 
not interfere with trial date. 


Counsel agree to exchange within one week the names and ad- 
dresses of all witnesses known to them, including experts but exclu- 
sive of impeachment witnesses, filing a copy of said list with the 
Clerk of the Court; and if any counsel should learn of any additional 
witnesses prior to trial, he will inform opposing counsel promptly 
and prior to trial, filing a supplemental witness list with the Clerk. 


The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed 
them by their principals. 


ASSISTANT PRETRIAL EXAMINER 


TRIAL ATTORNEYS: 


John J. Dwyer, Counsel for Plaintiff 
David L. Hilton, Counsel for D.C. Transit 
E. Gray Lewis, Counsel for United States 
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JUDGMENT 


This cause having come on for trial and the jury having returned 
a verdict against the defendant D. C. TRANSIT SYSTEM, INC., in 
favor of the plaintiff in the sum of seventy five hundred dollars 
($7,500.00) and the Court having considered all of the evidence and 
argument of counsel, the Court finds for the plaintiff against the 
United States in the sum of seventy five hundred dollars ($7,500.00), 
it is, therefore, by the Court this day of March, 1967: 


ORDERED, that a single judgment in the sum of seventy five 
hundred dollars ($7,500.00) be entered in subject action in favor of 
the plaintiff against the ‘defendants D.C. TRANSIT SYSTEM, INC., 
and the UNITED STATES OF AMERICA. 


JUDGE 
[Certificate of Service, dated March 14, 1967] 


NOTICE OF APPEAL 


Notice is hereby given that D.C. Transit System, Inc., defend- 
ant above named, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the final judgment entered 
in this action on March 21, 1967. 


/s/ DAVID L. HILTON 
Attorney for Defendant 


[Certificate of Service] 
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PROCEEDINGS 


* * % 


JULIA LEE CHARLES 
* *k * 
DIRECT EXAMINATION 
BY MR. DWYER: 
** * 

[7] Q. Where did you start to leave the bus? A. I was get- 
ting off the bus at 4:20 in the afternoon on Bolling Air Base. 

Q. Do you know the street, or location, or can you identify 
any particular spot— A. I don’t know the street, but I can iden- 
tify it. 

Q. Well, tell us where it was you were getting off? A. I was get- 
ting off the bus across to the right of the chapel on Bolling Field, 
and when I stepped off the bus this is when I had the accident. 

Q. Let me ask you this: what door of the bus were you 
getting off? A. From the front. 

Q. From the front door? A. Yes. 

Q. Were there any other passengers on the bus? A. Yes, 
there were. There were two others that work with me at the time 
I was getting off the bus at the same time. 

Q. Were there any other people on the bus besides those two 
getting off with you? A. No. 

Q. Now, when you got off—they all got off one door? A. 
No. I got off at the front. Frances and Margaret [8] got off at 
the rear, and they had stepped off the bus and I was stepping 
down off the bus at the time. 

Q. When you stepped down off the bus what, if anything, 
happened? A. When I stepped down off the bus I stepped into 
this hole. 

THE COURT: You stepped from the bus into the hole? 
THE WITNESS: Yes, I idd. 
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THE COURT: Your foot didn’t touch the ground until— 

THE WITNESS: My feet never touched the ground ceed 
after I fell forward on my face. 

THE COURT: Where was the hole? 

THE WITNESS: Beg your pardon? 

THE COURT: Where was this hole in relation to the 
bus? 

THE WITNESS: Well, the hole was directly in front of the 
bus, the door of the bus— 

THE COURT: In front of it? 

THE WITNESS: What I am saying is at the door. 

THE COURT: How far was the hole from the door of the 
bus when the door was open? 

THE WITNESS: I don’t know exactly how far it is away, 
but it is just as you step off the last step into this hole. 

[9] THE COURT: A foot? 


THE WITNESS: Yes, my right foot. 

THE COURT: Was there a distance of a foot, two feet, three 
feet? How much of a distance between the door of the bus and the 
hole that you stepped in? 

THE WITNESS: Something like this, I should say. 
(Indicating.) 

THE COURT: A foot? 


THE WITNESS: Something like this. 

MR. DWYER: Will you mark these Plantiff’s exhibits for 
identification 1-A, B and C, please? 

BY MR. DWYER: 

Q. Miss Charles, while he is marking them, after the episode of 
this particular day, did there come a time when you went back there 
with somebody else to take some pictures? A. Yes, there was. 

Q. When was that? A. About three or four days tater I 
should say. 
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THE DEPUTY CLERK: Plantiff’s Exhibits 1-A, B and C 
for identification. 
(Plaintiff's Exhibits 1-A, B and C were 
marked for identification. Photographs.) 
(Shown to defense counsel.) 
[10] MR. DWYER: May this also be marked Plaintiff's 


- Exhibits 2-A and B for identification. 


BY MR. DWYER: 

Q. While he is marking them, Miss Charles, I show you Plain- 
tiffs Exhibits 1-A, B and C, and ask you if you recognize the scene? 
A. Yes, I do. 

Q. Is that the scene where you fell? A. Yes it is. 

Q. Do any of the three pictures show the hole you fell in? 

A. Yes. 
Q. And does it show the curb where the bus stopped? 
A. Yes. 
THE DEPUTY CLERK: Plaintiff's Exhibits 2-A and B for 
identification. . 
(Plaintiff's Exhibits 2-A and B were 
marked for identification. Photo- 
graphs.) 
BY MR. DWYER: 

Q. Miss Charles, I show you what has been marked Plaintiff’s 
Exhibits 2-A and B for identification, and ask you if this looks like 
the area in which you fell? A. Yes. 

Q. Now, Miss Charles, can you by looking at those [11] 
larger pictures, tell us—describe to the jury where the hole appears— 
in all of the pictures, as a matter of fact, all five you have in front 
of you, can you tell the jury with reference to any object there in 
the picture? A. Yes, but on these I don’t see the hole. (Indicat- 
ing.) 

Q. You don’t see the hole. 
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THE COURT: Is that a hole there? (Indicating. 

THE WITNESS: I can see it better on the small ones than 
I can on the larger. 

BY MR. DWYER: 

Q. Tell us on the small ones, then, where the hole is with 
reference to any object in the picture. A. This is the hole right 
here. (Indicating.) 

Q. The jury can’t see that. Can you describe what it is 
near? A. Well, it is near the curb of where I stepped. 

Q. Is there anything between the curb and the hole in that 
picture you are holding in your hand? A. It is the place that is 
cemented there. 

Q. Cement? A. Yes, but the hole is directly to the side of 
it, of where I stepped. It is not directly in front. It is se to 
the side of where I stepped. 

[12] Q. Now, can you show the judge and the jury on’ those 
three pictures I have shown you, 1-A, B and C, where the hole is? 
A. Yes. 

Q. First of all, show His Honor, point out the hole. A.. Yes. 

Q. Will you point it out to His Honor right now? A. Right 
here is the hole, right here. (Indicating.) I was coming from the 
bus and I stepped right here. | 

THE COURT: That is this thing here you stepped over in- 
to the hole; is that it? (Indicating.) 

THE WITNESS: No, no, no. The way I gotten off the 
bus— 


THE COURT: Use this photograph. Did you get off the bus 
here? (Indicating.) 

THE WITNESS: I got off the bus— 

THE COURT: Stepped over there? (Indicating. 

THE WITNESS: I didn’t step over there. 

THE COURT: You just said you stepped over there, didn’t 
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THE WITNESS: No, no, no. 

THE COURT: Is that the hole there? (Indicating.) 

THE WITNESS: This is the hole of where I stepped into. 
(Indicating.) 

{13] THE COURT: How did you get to it? Off the bus 
you stepped into it? 

THE WITNESS: Yes. The bus was pulled directly to the 
curb, directly on the curb. 

THE COURT: Is that between the bus and the hole, this 
concrete? 

THE WITNESS: To be honest with you I am not exactly 
sure this is directly, but it might be. But I know when I stepped I 
hit the ground; I didn’t hit any cement at all. 

BY MR. DWYER: 

Q. Allright. Let me ask you this: did the bus pull up to the 

curb? A. Yes, it did. 


Q. And was the wheel of the bus against the curb? A. Yes. 

Q. Was any part of the bus extending over the curb? A. No. 

Q. Are you sure? A. I am sure of that. 

Q. You took one step off the bus and your foot went into the 
hole; is that your testimony? A. Yes, just stepped down off the 
bus. 


MR. DWYER: May she be allowed to come down and show 
{14] the jury in the pictures where the hole is in those pictures? 
(Witness thereupon stepped down to the front of the jury 
box and pointed to the pictures.) 
THE COURT: Keep your voice up, the reporter has to 
hear you. 
THE WITNESS: Just as I stepped off the bus, the bus 
was directly to the curb. I stepped off the bus and stepped directly 
into the hole. 
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BY MR. DWYER: 

Q. Just point out the hole, Miss Charles. A. Here. (Indi- 
cating.) 

Q. That is the hole? A. Yes. 

Q. Now, you want to move down in the jury box so the 
other jurors can see. Point out the hole. A. Right here. (Indi- 
cating.) 

THE COURT: We can’t hear what you are saying. The 
reporter has to get what you are saying. 

THE WITNESS: The bus pulled up directly to the curb. 
I stepped off the bus, about one foot, and I stepped into the hole. 

MR. HILTON: Your Honor, remarks are being made off 
the record. . 
MR. LEWIS: The juror is asking her questions and I can’t 
hear— 

[15] THE COURT: The jury can’t ask any questions. 

JUROR: I asked if there was grass or not there where the 
hole was. (Juror Number 11.) 

MR. DWYER: Resume the stand, please. 

(Thereupon, the witness resumed the stand.) 

BY MR. DWYER: 

Q. Julia, referring to Plaintiff's Exhibits 2-A and 2-B, which 
purport to be larger pictures of the same area, I direct your atten- 
tion to the two concrete platforms. Is the hole immediately be- 
hind the concrete platform extending from the curb? Is this the 
hole here? A. It is not directly behind the concrete. It is mostly 
to the side, 1 would say. ‘ 

Q. Now the picutre which has been identified as 1-C, you 
point out the hole as being here? (Indicating.) A. Yes. 

Q. That would also indicate it is between the two concrete 
slabs, would it not? A. This is true. 
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Q. Comparing 1-C with 2-A, the relationship of the hole 
would be there, then, would it not, between the two slabs, right here? 
(Indicating.) A. Yes. 

Q. Is that correct? [16] A. Yes. 

Q. In other words, for the record, the hole which you were re- 
ferring to, which you just pointed out to the jury in 1-A, B and C, 
- is located, between these two concrete slabs in 2-A and B, right? 

A. Yes. 

Q. In other words, it is where I am pointing with my finger 
behind the concrete slab. That is the hole we are talking about; is 
that correct? A. Yes. 

Q. I am pointing to Plaintiff's Exhibit 2-A. 

* * * 

[19] A. Well, it was about three months later before I could 
go back to work. 

Q. Can you give us the month? This happened in January. A. 
March 23rd. 

Q. March 23rd? A. Of 1966. 

Q. You went back to work. A. I went back to work at St. 
Elizabeths. 

Q. Now, during this period of time were you drawing any 
any work 

Q. | Did you go back to work any place else during this in- 
tervening period of time? A. No, I did not. 

Q. So that you received no pay for any work. You didn’t do 
any work for the period January 4 to March 23rd, 1966; is that cor- 
rect? A. This is true. 

Q. Why didn’t you go back to work? A. I was disabled to 
work at the time. 

Q. Could you walk at all? A. No. Whenever I moved I had 
to walk on crutches. I could not walk without crutches. 
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Q. Who took care of your children? A. Well, my mother had 
to get my cousin to come from North Carolina here to take care of 
me and the kids. 

Q. Who paid the food, rent, clothing, or any kind of bills you 
had? A. My mother. 

Q. Do you ordinarily live with your mother? A. I live with 
my mother. I have been living with my mother all my life. 

Q. Were you paying her anything for rent, or anything, be- 
fore this? [21] A. Yes I was. I was paying her rent at the time I 
gotten hurt. 

Q. Were you buying food, or was she buying it? A. I was 
buying my own food. 

Q. Who was buying food for the children? A. I was. 

Q. Clothing? A. I was. 

Q. Ever applied for welfare? A. Never. 

Q. Ever applied for any help from any source whatsoever? 

A. Never. 

Q. Anybody given you any help financially except for your 
mother during this emergency? A. Never, nobody. 

Q. Now, after you went back to work on March 23rd, were 
you doing the same kind of work? A. Same type of work I had 
been doing. 

Q. Did you ever go back to the Officers’ Club at Bolling? 

A. No— 

Q. Why didn’t you ever go back to work there? A. Because 
I was disabled to stand on my feet after [22] working at St. 
Elizabeths full time. I was disabled to stand on my feet the other 
four or five hours I had to work at night. 

Q. When you say you were unable to stand on your feet, 
why weren’t you able to stand on your feet? A. Because my 
feet were swollen. It would hurt when I put a lot of weight on 
it, and I couldn’t do it because the doctor told me I— 
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Q. Don’t tell us what the doctor told you. Just tell us what 
you found out yourself, why you didn’t think you could go on to 
work? A. Because I couldn’t stand on my feet 

Q. What happened? What was wrong with it that you couldn’t 
stand on it? A. If I stand on my feet for a period of time, it 
swells up. 

Q. All right. 

Now, did you ever take off any other time after March 23rd? 
A. Yes, I did. 

Q. When? A. I took off for two weeks in April. Then I 

took off for three more weeks in May. 
xk * 

[26} Q. Approximately how long can you go on it before you 

have to take off? A. Well, I can work approximately three, four 


months at a time, and I have to take off again. 
** * 


Q. What have you been doing here today, just sitting? A. To- 
day, sitting, and walking a little. 

Q. I wonder, Miss Charles, if you would come down here [27] 
at the end of the table and take off your shoes and show the jury 
your ankle and your foot? 


** * 


[28] A. How old are you? A. Twenty-six. 

Q. And as I understand it, you have never been back to work 
in the Officers’ Club? A. Never. 

Q. The only other employment since this accident, since this 
fall, is when you went back to St. Elizabeths? A. Right. 

Q. No other income but that? A. No. 

Q. No other prospective income? A. No. 

Q. Nobody else is supporting you? A. Nobody. 

MR. DWYER: That is all. Your witness. 


JA 19 


CROSS-EXAMINATION 
BY MR. HILTON: 

Q. Miss Charles, I guess we have already had a great deal of 
testimony describing the manner in which you stepped off of the 
bus on the day that you got hurt, but I wonder if you could dem- 
onstrate to the jury now, using the little step [29] that is right 
there, and assume that is the last step of the bus, and show us how 
you stepped off of the bus on the occasion that your ankle got 
hurt? A. I stepped off the bus to my right, with my right foot 
down, like this. Then when I stepped to the last step I stepped like 
this. and it was direct into the hole. (Indicating.) 

Q. This time did you put your foot out about the same dis- 
tance you put on that occasion? A. Might be a little farther. 

Q. Just step down the way you normally step down. A. The 
way I would normally walk? 

Q. Did you, on the occasion when you stepped off the bus, 
when you got your foot hurt, did you step off the bus on that oc- 
casion the way you— A. I always step down off the bus to my right 
with my right foot forward in front of me. 

Q. I understand. A. The way I usually do step down, stepped 
off the top step. As I was coming down to the last one, this is the 
last step of the bus. 

Q. Yes, ma’am. A. I stepped down like this and when I 
stepped like this I [30] went this way. (Indicating.) 

Q. Now there would appear to be the distance of maybe a 
little bit less than a foot from the step, from the back of the step 
to your heel. Is that about the distance you stepped down on this 
occasion? A. Yes. 

MR. HILTON: For the record I have Plaintiffs Exhibit 2-A 
for identification. 
BY MR. HILTON: 
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Q. Miss Charles, I understand that the bus stopped along the 
curb that is shown. The bus got up close to the curb; is that cor- 
rect? A. That is true. 

Q. And then you stepped out of the bus and your foot went 
in the hole? A. That is true. 

Q. And I understand the hole exists over here where I have 
- my finger, between the covering of the storm sewer and another 
slab of concrete, is that correct? A. Something like this, yes. 

Q. That is the place that was pointed out a while ago; is 
that correct? A. That is true. 

Q. Now, do you have any opinion, do you know how far [31] 
it is from the edge of this curb over to that hole? A. No, I don’t. 

Q. It would be more than a foot, wouldn’t it? A. I really 
wouldn’t know. 

Q. On that occasion is it possible that you got off the bus and 
then took a few steps and then your foot went in the hole? A. No. 


Q. That is not the way it happened? A. No. 


*x** * 


[36] Q. How often did you ride the bus? A. Well, I rode 
about three times a week down there. 

Q. So three times a week you got off the bus at that location 
for six weeks to two months? [37] A. Yes. 

* * * 

Q. What about the hole? Did you ever see the hole before? 
A. Never, no. 

Q. You got off there three days a week and you had not seen 
this hole before? A. Never seen it before. 

Q. On the day you stepped in it did you see the hole before 
you stepped in it? A. No I didn’t. 

Q. Why couldn’t you see it? A. Because it was surrounded 
by grass. 
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[38] Q. How much grass was around it? A. Well, the hole 
was covered where I couldn’t see it. 

Q. So the hold had so much grass over it you could not see 
the hole? A. No, I did not see it. 


* * OK 


[53] Q. And did you ride the bus on Friday? A. No, I did 


not. 

Q. Did you work Thursday? A. Yes, I did. 

Q. Did you ride the bus Thursday? [54] A. No. 

Q. When was the last time you rode the bus? A. I think 
something like that Wednesday when I rode the bus down there. 


ARTHUR LEE CHEEKS 


DIRECT EXAMINATION 
BY MR. DWYER: 
[76] Q. Now, did you go out to the vicinity of Bolling Field 
a day or two after the accident pursuant to my direction? A. I went 
out the next day. 
Q. I show you Plaintiff’s Exhibits 1A, B, and C, and ask if you 
took those pictures. A. Yes, I did. 
Q. You took them? A. Yes. 
Q. Let me ask you this. 
Were there any other holes besides the one you have taken a 
picture of? A. This is the only one there. 
Q. Would you tell me how far that hole is from the curb? [77] 
A. Three feet. 
Q. Three feet. Did you measure it? A. Yes. 
* * * 
[91] MR. DWYER: If your Honor please, at this time 
I would like to offer in evidence Plaintiff’s Exhibit 1A, B, and [92] 
C, of the scene of the accident taken by the witness. 
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THE COURT: Very well. 

MR. HILTON: No objection. 

MR. LEWIS: No objection. 
(Plaintiff's Exhibits 1A, B, and C 
received in evidence.) 


PRENTICE ALONZO WINGFIELD 
xe * 
DIRECT EXAMINATION 
BY MR. DWYER: 


* *k * 


[88] Q. Were you observing her the moment she came out of 
the bus? [89] A. No, I wasn’t. 

Q. What first attracted your attention to Miss Charles? A. When 
she was falling. 


Q. You saw her when she was falling? A. Yes. 
Q. Did you observe her at any time between the time she left 


the front door of the bus and the time that she was falling? A. No. 
*x** * 


[90] Q. Had you ever seen this hole before? A. Yes. 

Q. How long pricr to the date of the accident had you seen 
this hole before? A. About two days. 

[93] MR. HILTON: Your Honor, at this time I move for a di- 
rected verdict on behalf of the defendant D.C. Transit, on two 
grounds, the first ground being that the plaintiff’s evidence does not 
indicate that the defendant discharged her at anything other than a 
reasonably safe place in which to alight. 

Certainly, it is a duty of a common carrier, such as a bus, where 
it does not control the street and does not repair the street, or have 
the duty to repair—it is the duty of the carrier such as a bus to de- 
posit a passenger at a place that is reasonably safe, as far as the op- 
erator of the bus can reasonably with due care determine. 
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[94] This type of safe place we are speaking about here has a ge- 
ographical limitation. It is an area immediately out the ore door of 
the bus. 

Now there are many cases which hold that after the person has 
alighted and gains a firm and maintainable foothold on the street, 
they are then a pedestrian upon the street and that the duty of the 
carrier ceases. 

There is no question, I think, Your Honor, that if this lady had 
walked two feet and put her foot into a hole—there would be no 
question, no liability on the part of the carrier. 

If the foot went into the hole immediately, in other words, if 
the hole or the defect in the street was the first thing touched by the 
foot as it came out of the door, then question has been raised as to 
whether or not the place was safe. 

The evidence before the Court, which includes raters in- 
dicates that this hole was at least three feet from the curb where the 
bus had stopped. 

It would be impossible, based upon the evidence that has gone 
before this court, to determine that the foot of the plaintiff went 
into this hole immediately upon alighting from the bus. 

[95] Her foot went into the hole after she had alighted and had 
taken two or three steps away from the bus. 

THE COURT: What is your second point? 

MR. HILTON: The second point, Your Honor, is that even 
though the place may be dangerous or a defect may be present, if it 
is an inherent defect and the operator of the bus cannot reasonably 
observe the defect, then the company is not liable and I pond like to 
cite— 


THE COURT: I think that is a matter for the jury, not for me. 
MR. HILTON: I would like, if I may, to take a moment of the 
Court’s time to cite to the Court one case in that connection. 
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I am not aware of any case on point within the District of Colum- 
bia and I believe there is none in that connection. I would like to cite 
to the Court the case of Virginia Electric and Power Company versus 
Thomas, 1942 decision of the Supreme Court of Appeals of Virginia. 
It may be found at 180 Virginia, 292, 23 South Eastern 2nd 148, 
where a defect in the pavement at the point where a bus stopped to 
discharge passengers was not visible to the driver. There was no neg- 
ligence which would justify charging the bus carrier with liability for 
injuries to a passenger who fell as she [96] stepped into a hole upon 
alighting from the bus 

** * 
[97] BY THE COURT: The motion of the D.C. Transit for a 


directed verdict is denied. 
x*e * 


[107] JOHN DAVID MEYERS 


was called as a witness by defendant D.C. Transit, and having been 
duly sworn was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. HILTON: 

Q. Will you state your name and address, sir? A. John David 
Meyers, 5601 South Fourth Street, Arlington, Virginia. 

Q. Mr. Meyers, whom are you employed by? A. D.C. Transit. 

Q. How long have you been employed by D.C. Transit? A. 
This is my 37th year. 

Q. Now, directing your attention to January 4, 1966, [108] 
were you operating a bus that took you out to Bolling Air Force 
Base? A. Yes, sir. 
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Q. On that afternoon, on the afternoon of January 4, 1966, 
do you recall discharging the lady who is seated here, Miss: Charles, 
and two other passengers at or near McCord Street? A. After, I 
discharged three people— 

Q. Keep your voice up, sir. A. I discharged three people. I 
do not recognize the lady, but I discharged three people. ; 

Q. Is Miss Charles similar to one of the three people that you 
discharged? A. I couldn’t tell you sir. 

Q. I want to show you Plaintiff’s Exhibits 2A and 2B and ask 
if you can identify them. A. It is the bus stop there which we call 
the chapel stop. 

Q. Please keep your vioce up, Mr. Meyers. A. The bus stop at 
what we call the chapel stop in Bolling Field. 

Q. Is that where you stopped on that day that these three people 
alighted? A. Yes, sir. 

Q. Do you recall whether these people got out the front door 
or the rear door of the bus? A. Two got out the back door and one 
in the front. 

Q. The person who got out the front door, was it a man or a 
woman? A. Woman. 

Q. Now, using those photographs where was your bus stopped— 
I am talking about the front door—where was your bus stopped— A. 
The front door was even with this man hole there, this sewer cover. 

Q. Now, did you see the lady who alighted from the door? Did 
you see her alight? A. Yes, sir. 

Q. All right. Would you tell the jury exactly what you saw? 
A. Well, I seen the lady alight and as soon as she got off the bus I 
looked in the mirror to watch the two people in the rear of the bus 
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get off, and as soon as they got off, the bus started in motion. 

Q. What if anything else did you observe after that? A. The 
only thing I observed, the lady in the front kind of turned around 
and I thought she had her hand up in the [110] air and I thought 
she was recognizing the two people in the rear. 

Q. Prior to the time that you put your bus in motion, did you 
see her with both her feet standing outside the bus, standing on both 
feet? A. Yes, sir. 

Q. Did you ever actually see her fall? A. No, sir. 

Q. How did it come to your attention, if it did, that someone 
had allegedly fallen after boarding your bus on that occasion? A. 
When I returned to the garage in the evening the company told me 
that they had a claim that the lady fell at this particular point. 

Q. Now, on that day when this lady alighted from your bus— 
strike that. 


There has been testimony before the court, Mr. Meyers, that on 


this occasion there existed a hole behind this storm sewer cover, at a 
place where I am pointing with my finger. 

At the time that you stopped your bus and this lady got off 
your bus, could you see a hole there? A. No. sir. 

[111] Q. Did you ever see a hole in that location? A. No, 
sir, I have never seen it. I have driven there many years at Bolling 
Field. 
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Q. Immediately after you had been advised the lady fell there ~ 
on January 4, 1966, when was the next time you would have been 
out there? A. The next day. 

Q. Sir? A. Next day. 

Q. Now, then, on the next day when you went back out there, 
did you attempt then to look and see if you could see a hole? A. 

I attempted and I told one of the passengers to be careful, there 
was a hole there somewhere. 

Q. Could you see the hole on that occasion? A. No sir. 

Q. Now, Mr. Meyers, do you know who wide this sewer cover 
is? A. 36 inches from the curb to the back. 

Q. How do you know that it is that width? A. We went out 
and measured it today. 

Q. When did you measure it? A. At 1:15. 

[112] Q. Do you have the ruler with you you used to meas- 


ure? A. Yes. 

Q. Would you open the ruler up to 36 inches? A. (Opens 
ruler.) 

Q. Now, would you lay it down here on the floor; assuming 
that that last step there is the last step of the bus would you lay that 
out? A. (Puts ruler on floor.) 

Q. Now on the occasion when you brought your bus to the stop, 
do you recall how close the wheel of the bus was to the curb? A. 
We try to get as close as we can to the curb. 

Q. On that occasion did you try to get as close as you could to 
the curb? A. Yes. 

Q. Now, does the step of the bus extend beyond the wheel? 
A. No, sir. 

Q. Would the front step of the bus, that is the outside portion 
of the step, would it be any closer to the curb than the wheel is? 

A. It would not. 
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Q. All right. You may have a seat, and pick up the ruler. 
{113] MR. HILTON: I beg the Court’s indulgence just a mo- 


ment. 
Your Honor, these are marked as Plaintiff’s Exhibits. I would 
like to offer them into evidence— 
MR. DWYER: No objection. 
MR. HILTON: —as Defendant’s Exhibits Nos. 1 and 2. 
THE COURT: Very well. 
THE DEPUTY CLERK: Defendant D.C. Transit’s Exhibits 
Nos. 1 and 2 received in evidence. 
(Defendant D.C. Transit’s Exhibits 
Nos. 1 and 2 received in evidence.) 
BY MR. HILTON: 

Q. Mr. Meyers, did you have any particular reason for selecting 
the top of this storm sewer as a place to stop your bus for passen- 
gers to alight? A. Yes, sir. There is no sidewalk there and it is the 
most favorable place there. 

Q. Had you allowed passengers to alight there before? A. All 
the time. It was my regular stop. 

Q. Had any other passenger fallen while alighting or after 
alighting from your bus at that location? A. No. sir. 

MR. HILTON: I have no other questions, Your Honor. 
** * 

{118] MR. HILTON: Your Honor, at this time I would renew 
my motion for a directed verdict on both of the previous grounds, 
one, that based upon all the evidence as a matter of law the plain- 
tiff was allowed to alight at a safe place and there is no evidence 
upon which a jury may determine that it was unsafe; and, secondly, 
that the evidence before the court is not unequivocal, in that the 
obstruction, this hole, was not visible from the place where the op- 
erator sat, and that under the case law this does not make out a 
question of [119] negligence. 

THE COURT: The motion is denied. 
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[2-3] PROCEEDINGS 


THE COURT: Ladies and gentlement of the jury, this is a civil 
action brought by Julia Lee Charles against the District of Columbia 
Transit System, Inc., for injuries sustained by her when she stepped 
into a hole after having alighted from a bus belonging to the D. C. 
Transit System. 


It becomes my duty to instruct you in the law that applies in 
this case and it is your duty as jurors to follow and apply the law 
as I shall state it to you. 


However, you are the sole judges of the facts in this case. 


If in these instructions any rule, direction or idea be stated in 
varying ways, no emphasis thereon is intended by me and none must 
be inferred by you. 


For that reason you are not to single out any certain sentence 
or any. individual point or instruction and ignore the others, but you 
are to consider all the instructions as a whole and to regard each in 
the light of all the others. 


You are not to permit yourself to be influenced by anything 
the Court has said or done which you might think suggested to you 
that the Court is inclined to favor the claims or position of either 
party. 


I have not intended to express or to intimate any opinion as 
to what witnesses are worthy of belief or disbelief, [4] what facts 
are established, which facts have not been established, or what infer- 
ences should be drawn from the evidence. 


If any expression of mine has seemed to indicate an opinion 
relating to any of these matters, I instruct you to disregard that 
seeming indication. 
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It is your duty as jurors to consult with one another and to 
deliberate with a view to reaching agreement if you can do so with- 
out doing violence to your own individual judgments. 


To each of you I would say that you must decide the case for 
yourself, but you should do so only after discussing it with your fel- 
low jurors and you should not hesitate to change an opinion when 
convinced that it is erroneous. 


You should not be influenced to vote in any way on any ques- 
tion submitted to you by the single fact that a majority of the jur- 
ors or any of them favor a particular decision or hold an opinion at 
variance with your own. 


In other words, you should not surrender your honest convic- 
tions concerning the weight or effect of the evidence for the mere 
purposes of returning a verdict or solely because of the opinion of 
other jurors. 


You must weigh and consider this case without regard to sym- 


pathy, prejudice or passion for or against any party [5] to this 
action. 


You are also instructed that you may not guess or speculate as 
to the existence of any fact or facts in this case. 


You must base your findings solely upon the evidence that has 
been adduced before you and upon any inferences reasonably 
deductible therefrom. 


The statements of counsel are not evidence and should not be 
considered as evidence unless such statement or statements were 
made as admissions or stipulations conceding the existence of a fact 
or facts. 
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You must not consider for any purpose any evidence offered 
and rejected or which has been stricken by the Court. Such testi- 
mony is not evidence in this case and is to be completely disregarded. 


You are to decide this case solely upon the evidence that has 
been admitted and the inferences that you may reasonably draw 
therefrom and such presumptions as the law creates. 


At times throughout the trial the Court has been called upon 
to pass upon the admissibility of certain offered evidence. 


You should not be concerned with such rulings or the [6] rea- 
sons for them. 


Whether offered evidence is admissible or not is purely: a ques- 
tion of law and from a ruling on such a question you are to draw 
no inferences. 


In admitting evidence to which an objection was made, the 
Court does not determine what weight should be given the evidence. 
You must not consider any offer of evidence which was rejected by 
the Court. 


You must not conjecture as to what the answer might have 
been to any question to which an objection was sustained and you 
must not speculate as to the reason the question was asked or the 
objection was made. 


Now the party who asserts the affirmative of an issue has the 
burden of proving it. 


This burden he must carry by what is termed a preponderance 
of the evidence. 


Preponderance of the evidence means such evidence as when 
weighed against that opposed to it has the more convincing force. 
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It is a question of quality and not of quantity, which is to say 
that it is not necessarily determined by the number of witnesses or 
documents; bearing on a certain version of the facts. 


Should you believe that the evidence bearing on any [7] essen- 
tial point is evenly balanced when your finding as to that point must 
be against the party carrying the burden of proof. 


The party in this case carrying the burden of proof is the plain- 
tiff. 


In judging the credibility of witnesses you shall have in mind 
the law that a witness is presumed to speak the truth. 


This presumption is not conclusive, however, and it may be 
overcome by contradictory evidence, by the manner in which the 
witness testified, by the character of his testimony or by evidence 
pertaining to his motive. 


Where there is a conflict in the testimony with respect to a 
material fact, you must judge the credibility of the witnesses and 
you must determine which of the versions should be accepted as true. 


In weighing the testimony of witnesses it is proper for you to 
consider those factors of human nature which either with or without 
any wrongful intention may obstruct the giving of perfectly true tes- 
timony. 


These factors are suggested by these questions: Did the witness 
have full opportunity to learn the truth? 


If so, did he have the intelligence and purpose to ascertain the 
facts? 


[8] What was the advantage of disadvantage of his point of ob- 
servation? Does the evidence show that the witness had a motive 
for favoring or an inclination to favor any party? 
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In other words, was he a biased or impartial witness? 


What degree of intelligence, what quality of memory, and what 
grade of moral purpose so far as concerns this case were revealed by 
his appearance, manner of testifying and all other evidence in the 
case? 


Was the testimony reasonable and consistent within itself and 
with uncontradicted facts? 


Was there any timidity, physical handicap, lack of ability in 
self-expression or other condition that placed the witness at a dis- 
advantage or caused his testimony to appear untrustworthy when in 
fact it should be given full credence? 


Was the witness dealt with fairly by counsel or was he, without 
fault of his own, confused or embarrassed and thus placed in a light 
not truly representative? 


Should you consider any of these questions either in your own 
private reasoning or in open discussion, you must look for an answer 
only to the evidence received in the trial of this action. 


[9] However, in determing what weight you should give to any 
evidence presented to you, you may use everyday experience and 
common sense that you have gained in the conduct of your own af- 
fairs. 


You are not bound to accept or to decide in conformity with 
the testimony of a number of witnesses which does not produce con- 
viction in your mind as against the declaration of a lesser number 
of witnesses or other evidence which does appeal to your mind with 
more convincing force. 


You are not to decide an issue by the simple process of count- 
ing the number of witnesses who have testified on opposing sides. 
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The final test is not in the relative number of witnesses but in 
the relative convincing force of the evidence which may be offered 
in support of or against any particular proposition. 


The testimony of one witness whom you may find to be entitled 
to full credit is sufficient for the proof of any fact and can justify 
a verdict in accordance with such testimony even if a number of wit- 
nesses have testified to the contrary. 


If you believe that any witness wilfully has testified falsely con- 
cerning any material fact as to which the witness [10] could not 
reasonably have been mistaken, you are at liberty to disregard all the 
testimony or accept such part of the testimony as you may deem 
worthy of belief. 


You are also instructed, ladies and gentlemen, that a person 
who by education, study and experience has become an expert in 
any art, science or profession — and I am now referring to the testi- 
mony of the physicians who testified in this case — and who is cal- 
led as a witness, may give his opinion as to any such matter in which 
he is specially versed and which is material to the case. 


It should be considered and weighed by you like other evidence 
in the case. 


However, you are not bound by it, if the facts upon which the 
opinion is based have not been established to your satisfaction by 
the evidence, but you should not reject it if it is uncontradicted and 
not inherently unreasonable. 


In this case there has been a conflict in the testimony of the 
expert witnesses as to the permanency of the injury that is causing 
pain to the plaintiff. 


By considering and weighing the credibility and qualifications 
of the respective experts who have testified, the logic of the reasons 
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given in support of their opinions, the other evidence in the case 
which favors or opposes a given opinion, and by using your own ex- 
perience and good judgment [11] as reasonable and intelligent people, 
you must resolve that conflict and determine which of the opinions 
to accept as accurate. 


Negligence, ladies and gentlemen of the jury, is the failure to 
exercise ordinary care. 


It is the doing of some act which a person of reasonable pru- 
dence would not do or the failure to do that which a person of rea- 
sonable prudence would do if he were actuated by those considera- 
tions which ordinarily influence everyday conduct. 


Negligence is not an absolute term, but a relative one. Now this 
means that in deciding whether there was any negligence in this case, 
the conduct of a party must be considered in the light of all the sur- 
rounding circumstances which have been shown to you by the evi- 
dence. 


The reason for this rule is that we know that a reasonably pru- 
dent person will react differently to different circumstances. 


Those circumstances enter into and in a sense are part of the 
conduct in question. 


An act that is negligent under one set of circumstances might 
not be so under another. 


Therefore, to arrive at a fair standard, we ask: 


[12] “What conduct might reasonably have been expected of a per- 
son of ordinary prudence under the same or similar circumstances?” 


Our answer to that question gives us a criterion by which to 
determine whether or not the evidence before us proves negligence. 


JA 36 


You will note that the standard of care required is that exer- 
cised by aperson of reasonable and ordinary prudence, rather than 
that exercised by a person of extreme caution or exceptional skill. 


While exceptional skill is to be admired and encouraged, the 
law does not demand it as a general standard of conduct. 


The proximate cause, ladies and gentlemen, of an injury is that 
cause which, in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury, and without which 
the result would not have occurred. 


It is the efficient cause, the one that necessarily sets in opera- 
tion the factors that accomplish the injury. It may operate directly 
or by putting intervening agencies in motion. 


Contributory negligence, ladies and gentlemen, is negligence on 
the part of the person injured which, combining in some degree with 
the negligence of another, helps in proximately [13] causing the in- 
jury of which she complains. 


If you find that the plaintiff was guilty of such negligence, you 
should find for the defendant, because one who is guilty of contri- 
butory negligence may not recover from another for the injuries sus- 
tained. 


You are also instructed that no inference of negligence what- 
ever arises from the mere happening of the accident. 


You are not to infer from the mere fact that an accident hap- 
pened that some party or any party to this action was negligent. 


On the contrary, the legal presumption is that reasonable care 
was exercised by both parties. The burden of proof is upon the 
party charging negligence to overcome this presumption of due care 
by a preponderance of the evidence and to prove that the negligence, 
if established, was the proximate cause of the injury. 
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Now, ladies and gentlemen of the jury, the relationship of pas- 
senger and carrier, during the existence of which the carrier is obli- 
gated to exercise an extraordinary degree of care, begins when the 
intending passenger makes his first contact with the bus in'the act 
of entering it and continues while the passenger is in the act of 
alighting and until he has had reasonable opportunity after leaving 
the bus to [14] get beyond danger from its operation. 


When, however, he has alighted from the bus and has had the 
reasonable opportunity I have mentioned, from that time on he is 
no longer a passenger, and the carrier is not responsible for his safe 
passage thereafter to any intended point of arrival. 


As a common carrier, the defendant, D. C. Transit System, Inc., 
was required by law to use a higher degree of care for the safe car- 
riage of the plaintiff than that ordinarily imposed on those who are 
not common carriers. 


This degree of care may be defined as that highest degree of 
care which would be reasonable under all the circumstances of the 
particular situation. 


This higher degree of care does not make the defendant an in- 
surer of the plaintiff's safety but it does require the defendant to 
exercise all care, skill and foresight within reason for the safe carriage 
of the plaintiff, and that includes the safe alighting from the bus, 
because under the law, the bus must stop at a place that is reason- 
ably safe for the passenger. 


The duty of the defendant, D. C. Transit System, Inc., in the 
exercise of the care required of a common carrier, which I have just 
explained to you, under the circumstances in this case, was ‘to stop 
the bus at a place where it would appear that [15] prospective pas- 
sengers exercising due care for their own protection would be able 
to alight with reasonable safety. 
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If you find that the bus operator stopped the bus with its dorrs 
opposite a condition which either the D. C. Transit System, Inc., or 
the driver of the bus saw or should have seen, and which it realized 
or should have realized would constitute a hazard to an alighting pas- 
senger who was acting as a reasonably prudent person and was exer- 
cising due care for her own safety, and that the plaintiff was injured 
as a result, your verdict should be for the plaintiff against the 
defendant D. C. Transit System, Inc. 


If, on the other hand, you find that there was no hazard or that 
the area opposite the door of the bus would not reasonably appear 
to the driver, or to D. C. Transit System, Inc., to constitute a hazard 
to alighting passengers who were using due care, your verdict should 
be for the defendant. 


The requirement that the carrier exercise an extraordinary 
degree of care for the passenger’s safety does not relieve the passen- 


ger of the duty to exercuse ordinary care for his own safety. 


This responsibility rests upon the passenger at all times, and if 
he fails in it, and that failure contributes in any degree as a proxi- 
mate cause of the injury to himself, [16] he may not recover from 
the carrier for such injury. 


You are also instructed that as a matter of law in this jurisdic- 
tion the defendant carrier does not have any responsibility to main- 
tain or repair the public space at the bus stop area in this case and 
you, therefore, may not find a verdict against the defendant carrier 
which is based upon its failure to repair or maintain said area in this 
case. 

You are also instructed that while a motor bus carrier is not 


responsible for the conditionof the street or highway where it dis- 
charges passengers, the carrier having no control over such street or 
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highway, it is required to exercise a high degree of care that the 
point where the bus stops to permit passengers to alight is reason- 
ably safe, and if the carrier exercises such care, the carrier is not 
liable to a passenger injured through a fall caused by her stepping 
from the bus at a spot which was not thus reasonably safe. 


However, if the place where the bus stopped was not a' reason- 
ably safe place for the plaintiff to alight, then, of course, your ver- 
dict must be for the plaintiff. 


Now, ladies and gentlemen, the plaintiff has introduced in evi- 
dence certain special damages. 


She claims that she has lost earnings in the amount of approxi- 
mately $3,400. She had to buy two pairs of shoes at [17] $19.90 
apiece and two stockings at $20 apiece. 


Doctor Gladden’s bill and the general practitioner’s bill have 
been introduced in evidence. 


I think each bill was $115, which would bring both bills to 
$230. 


Those special damages altogether would be in the neighbor- 
hood of $3,700. 


Now if you reach the conclusion that she was injured as a 
result of negligence and that her injury was the proximate cause 
of the negligence of the bus driver, then, of course, she is entitled 
to that $3,700, as part of her special damages. 


If you find for the plaintiff, that is, if you find by a prepon- 
derance of the evidence, number one, that the Transit Company 
was negligent in stopping that bus at a place that wasn’t reason- 
ably safe for a passenger to alight, and that that negligence was 
the proximate cause of the injury, then you shall award to the 
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plaintiff a sum of money which will fairly and reasonably compen- 
sate her for all the damages suffered by her which proximately re- 
sulted from the negligence of the defendant. 


Now if this hole had been 50 or 100 feet away, there would 
be no problem. What you have to decide by a preponderance [18] 
of the evidence is whether or not the hole was so close to that bus 
stop that it constituted a hazard. 


If you find by a preponderance of the evidence that it did, your 
verdict should be for the plaintiff. 


If you find that it didn’t, your verdict should be for the defend- 
ant. 


The burden of proof is upon the plaintiff to establish all the 
the elements of the damage, of her damage. 


The amount of your verdict must be based upon the evidence 
presented by the plaintiff as to her injuries and losses. 


You are not to award to the plaintiff speculative damages, that 
is, compensation for present or future detriment which although pos- 
sible is remote, conjectural, or speculative. 


You are to base your verdict as to future losses not upon con- 
jecture or speculation but only upon evidence which shows by a pre- 
ponderance that there is reasonable probability that there would be 
future damages, expenses, and pain and suffering resulting from the 
original injury. 

If you find that the plaintiff is entitled to recover, you will 
consider the following elements of damage: 


One, the reasonable value, not exceeding the cost to the plain- 
tiff of the medical attention received, including [19] examinations, 
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tests, and care by physicians, and treatment or services which were 
reasonably required and actually givenin the treatment of this plain- 
tiff. 


Number two, the reasonable value of any such further treat- 
ment or services which you find from the evidence is reasonably cer- 
tain to be required in the future. 


The reasonable value of the time lost by the plaintiff since her 
injury wherein she has been unable to pursue her usual occupation. 


In determining this amount, you should take into consideration 
the evidence of the plaintiffs earning capacity, her actual earnings, 
and the manner in which she normally occupied her time before the 
injury, and find the amount she was reasonably certain to have earned 
in the time lost had she not been disabled. 


Three, such sum in addition to the elements of damage here- 
tofore mentioned as will reasonably and adequately compensate her 
for any loss of earning power occasioned by the injury in question 
which you find from the evidence plaintiff is reasonably certain to 
suffer in the future. 


Of course, if you find from the evidence that she is not reason- 
ably certain to suffer in the future, you cannot [20] consider that 
element. 


In determining the amount as to future loss of earnings, you 
may take into consideration what the plaintiff’s health, physical 
ability, and earning capacity were before the accident and what they 
are now, the nature and extent of her injuries and disabilities, whether 
they are reasonably certain to be permanent in character or, if not 
permanent, the extent of their duration, all to the end of determin- 
ing the effect of her injuries upon her future earning capacity and 
the present value of the loss sustained. 
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If you find under the Court’s instructions that the plaintiff is 
entitled to recover, you shall take into consideration not only the 
elements of damage heretofore mentioned but you will award her 
also such sum as will reasonably and adequately compensate her for 
the pain, suffering, discomfort, and mental anguish suffered by her 
as a proximate result of the injury in question. 


You will also take into consideration in addition to the above 
elements of damage such pain, suffering, discomfort and mental 
anguish, if any, that you find from the evidence the plaintiff is rea- 
sonably certain to suffer in the future as a proximate result of the 
negligence in question. 


Now this is not a difficult case, ladies and [21] gentlemen. It 
is not complicated. There are only two issues for you to decide: 
Whether or not defendant stopped its bus in a safe place for alight- 
ing passengers, and whether or not that was negligence and whether 


it was that negligence that was the proximate cause of the injury. 


I instructed you on the element of contributory negligence 
which means that even if you believe the defendant was negligent, 
if you also believe that the plaintiff was negligent, she cannot recover. 


Now, when a person gets off a bus and starts to walk, she has 
to look where she is going, but that doesn’t mean, ladies and gentle- 
men of the jury, that when somebody gets off a bus they have to 
put their head down and their eyes and watch every step they take. 


It has to be a reasonable application of the rule. 


When you go to your jury room, you will analyze the evidence 
very carefully, sift it, separate the evidence you believe from the evi- 
dence that you disbelieve and then apply to it the good sound com- 
mon sense you would in the everyday affairs of your own life. 


If you do that you will reach a considered judgment. 
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As you know, your verdict must be unanimous. When you reach 
your jury room you will select a foreman and when [22] you have 
reached a verdict the foreman will notify the marshal. 


Is there anything else, gentlemen? 

MR. DWYER: Satisfied, Your Honor. 

MR. HILTON: May we approach the Bench, Your Honor? 
THE COURT: Yes. 


(Whereupon counsel approached the Bench and the fol- 
lowing proceedings were held:) 


MR. HILTON: Your Honor, in the latter part of the Court’s 
instructions, in clarifying negligence to the jury and in instructing 
the jury that if they find the bus was stopped at a place which was 
unsafe for the passengers to alight, then there should be a verdict 
against the Transit Company, I fear the Court may have not—well, I 
wish the Court would have included with that instruction that even 
though the place itself may have been unsafe, that unless it: would 
reasonably have appeared to the operator unsafe— 


THE COURT: That was the first part of my charge. 


MR. HILTON: Yes, Your Honor, I realize that it was, but in 
repeating the instruction which the Court did two times— 


THE COURT: I also repeated the fact that if they believe it 
was not unsafe they must return a verdict for the defendant. 


[23] MR. HILTON: I appreciate that. I wish— 


THE COURT: I will leave it alone. I don’t want to highlight 


that. 


JA 44 


MR. HILTON: One other aspect, I felt when the Court 
instructed with regard to damages my understanding was that if the 
jury found the defendant to be negligent, then the plaintiff was not 
entitled to all those special damages about which she had offered 
proof—and perhaps the Court said it and I failed to understand the 
cautioning—that only if the jury believed the special damages reason- 
ably flowed from the accident— 


MR. DWYER: You said that. 


THE COURT: Well, I don’t know whether I said it in so many 
words before. Of course that is true. I will clear it up. 


(Whereupon counsel resumed their places at the table 
and the following proceedings were held:) 


THE COURT: Ladies and gentlemen, counsel has called the 
Court’s attention to the fact that of course you must be satisfied 
by a preponderance of the evidence that the alleged injuries and 
damages were reasonable and that they did flow from the injury, that 
is, the special amount I was talking [24] about, the $3,700. 


Take the case, ladies and gentlemen. The alternates may be 
excused. Thank you. 


(Whereupon at 11:06 a.m. the jury retired to deliberate.) 


** * 
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QUESTIONS PRESENTED 


Did the Court err in denying Appellant's Motion for a 
directed verdict made on the ground that the evidence 
adduced at the trial was, as a matter of law, insufficient 
to establish that Appellant's bus driver could reasonably 
have observed the hole into which Appellee stepped after 


alighting from Appellant's bus. 


Did the Court err in failing to properly instruct the jury 
with regard to the duty owed by Appellant to Appellee in 
that Appellant, a common carrier, would not be liable to 
Appellee, a passenger, for an injury sustained as the result 
of being permitted to alight from the bus at an unsafe 

place unless the place would reasonably have appeared 


unsafe to Appellant's bus operator. 


Did the Court err in failing to properly instruct the jury 
that before they could award Appellee any monies as loss of 
income, it must reasonably appear the loss of income 


proximately resulted from the injury sustained. 
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TO APPELLANT'S BUS OPERATOR FOR THE JURY 
TO HAVE FOUND APPELLANT NEGLIGENT IN 
EAVING ALLOWED APPELLEE TO ALIGHT AT AN 
UNSAFE PLACE 
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TO ALIGHT, NOT ONLY MUST THE CONDITION 
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FOR PASSENGERS TO ALIGHT BUT THE CON- 
DITION MUST ALSO BE SUCH THAT THE 
CARRIER OR ITS OPERATOR KNEW OR SHOULD 
HAVE KNOWN OF ITS EXISTENCE 


THE COURT ERRED IN FAILING TO PROPERLY 
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JURISDICTIONAL STATEMENT 
EE SRL EMEN TE 


This Appeal is from a Final Judgment of the 
United States District Court for the District of Columbia 
entered on March 21, 1967 in a negligence action. The 
jurisdiction of the District Court was invoked under 
District of Columbia Code, Section 11 - 521. Notice of 
Appeal was filed on May 19, 1967. This Court has juris— 


diction under 28 u.s. Code, Section 1291. 
STATEMENT OF THE CASE 
Pane UE AE CASE 


This was a negligence action by Appellee, Julia 
Lee Charles, against Appellant, D. C. Transit System, Inc., 
for personal injuries sustained on January 4, 1966 when 
Appellee stepped in a hole and sustained injury as she was 
alighting from Appellant's bus. Appellee contended 
Appellant was negligent in stopping its bus at a place 


where it was not safe for Appellee to alight. 


Appellee testified that as she stepped off the 


bus, her foot went into a hole and she was caused to fall. 
(JA 11) She further testified that she had alighted from 
buses at the same location three times a week for six weeks 
to two months prior to the accident but had not seen the 
hole prior to the accident. (JA 20 ) She stated she dia 
not see the hole before stepping in it because it was 


Surrounded by grass. (JA 20) With regard to the amount 


of grass around the hole, she stated, "Well, the hole was 
covered where I couldn't see it." (JA 21 ) 
Prentice Alonzo Wingfield, a witness called by 
Appellee, testified that he was at the scene of the acci- 
dent and saw Appellee fall. (JA 22) He testified he had 
observed the hole about two days prior to the accident 
(JA 22) but. did not state from what position or under 
what circumstances he had been able to observe the hole. 
Appellant called John David Meyers as a witness. 
Mr. Meyers testified he was the driver of Appellant's bus 


on the occasion in question. Mr. Meyers further testified 


that on this occasion when he stopped his bus for his 


passengers to alight, he could not see a hole in the 
area. (JA 26 ) 

In the Court's initial instructions to the jury 
with regard to liability, the Court told the jury there 
would be no liability to the Appellee unless the bus was 
stopped with its door opposite a condition which would 
constitute a hazard and that the operator saw or should 
have seen the condition. (JA 38) A little later in 
its instructions after telling the jury a motorbus carrier 
is not responsible for maintaining the streets, etc. but 
is required to stop its buses at a safe place, the Court 


said, "However, if the place where the bus stopped was 


not a reasonably safe place for the plaintiff to alight, 
then, of course your verdict must be for the plaintiff." 
(JA 39) At this time the Court did not include the 
provision that if the condition which made the place 
unsafe could not reasonably be seen by the bus Operator, 
there would be no liability. 

A little further in the instructions, the Court 
said, "If you find for the plaintiff, that is, if you find 
by a preponderance of the evidence, number one, that the 
Transit Company was negligent in stopping that bus at a 
place that wasn't reasonably safe for a passenger to 
alight, and that that negligence was the proximate cause 
of the injury, then you shall award to the plaintiff a 
sum of money...." (JA 39) In this instance the Court 
did not also instruct that not only must the place be 
unsafe but must reasonably appear unsafe to the bus 


Operator before there is negligence. 


At another place in the instructions, the Court 


told the jury the Appellee had introduced evidence of 
certain special damages and said, "She claims that she has 
lost earnings in the amount of approximately $3,400." 

(JA 39) The Court then mentioned other items of special 
damages which had been introduced and noted that, "Those 
special damages altogether would be in the neighborhood 
of $3,700." (JA 39) ‘The Court then instructed, "Now if 


you reach the conclusion that she was injured as a result of 


negligence and that her injury was the proximate cause 

of the negligence of the bus driver, then, of course, she 
is entitled to that $3,700, as a part of her special 
damages." (JA 39) 

At the end of the Court's instructions, counsel for 
Appellant asked the Court to clear up the ambiguity of the 
negligence instructions concerning the requirement that for 
there to be negligence in this case, the place where 
Appellee was allowed to alight must not only have been unsafe 
but must reasonably have appeared unsafe to the bus operator. 
(JA 43) The Court refused to further instruct on that 
point (JA 43). Counsel for Appellant also asked the 
Court to clarify that Appellee would not be entitled to any 
special damages about which she had offered proof unless 
the jury believed they were a proximate result of the 
injury. (JA 44) The Court then further instructed the 


jury on that point. (JA 44) 


STATEMENT OF POINTS 


1. The Court erred in failing to grant Appellant's 
Motion for a directed verdict in that the only evidence of 
Appellant's negligence was that Appellee, a passenger on 
Appellant's bus, stepped into a hole upon alighting from 
the bus, but there was insufficient evidence that Appellant 


or its bus operator knew or should have known of the existence 


of the hole or that it was sufficiently visible £0 Appellant ’s 
bus operator for the jury to have found Appellant negligent 
in having allowed Appellee to alight at an unsafe place. 

2. The Court erred in failing to properly instruct 
the jury that in order for a motorbus carrier to be liable for 
injury sustained by a passenger as the result of the condition 
of the place where the passenger is allowed to alight, not 
only must the condition be such as to make the place unsafe 
for passengers to alight but the condition must also be such 
that the carrier or its Operator knew or should have known 
of its existence. 

3. The Court erred in failing to properly instruct 
the jury that the Appellee may not recover for loss of income 
unless the jury finds the loss of income was the proximate 


result of the injuries sustained. 


SUMMARY OF ARGUMENT 


First Error Claimed 
aatst trror Claimed 


A carrier is not liable for injury sustained by its 


passenger as the result of a dangerous condition at the place 
where the passenger was allowed to alight unless the carrier 
or its operator knew or should have known of the existence of 
the dangerous condition. The evidence adduced at the trial 


showed there was a hole at or near the place where Appellee 


was allowed to alight and that Appellee was caused to be 
injured by stepping into the hole. Appellant argues that 
the testimony and other evidence adduced at the trial was 
not sufficient to show that the Appellant, or its bus 
operator, knew or had a reasonable opportunity to know of 
the existence of the hole. Therefore Appellant contends 


its Motion for a directed verdict should have been granted. 


Second Error Claimed 


The Trial Court initially instructed the jury 
correctly that in order for Appellant to be liable, the jury 
must find Appellant's bus was stopped for Appellee to alight 
at a place which was not reasonably safe and that Appellant 
and its operator knew or should have known of the condition 
which made the place unsafe. However, later in the instruc- 
tions, the Trial Court instructed the jury Appellant would be 
liable if the bus was stopped at an unsafe place, without 
including in the instruction the requirement that Appellant 
or its operator knew, or reasonably should have known, that 
the place was unsafe. Appellant contends that the instructions, 
as a whole, reasonably led the jury to believe that Appellant 
would be liable for injury caused to Appellee by stopping its 
bus at an unsafe place, without regard to whether or not 
Appellant or its bus operator knew, or should have known, the 


place was not safe. 


Third Error Claimed 
aE AS LMEG 


The Trial Court instructed the jury that if they 


found for the plaintiff on the issue of liability, then she 
was entitled to recover all the special damages she claimed 
which approximated $3,700.00. ‘The Court did not include in 
this instruction that in order to recover these damages, they 
must reasonably flow from the injury. At the close of all the 
instructions, at the request of Appellant, the Court then 
instructed the jury that they must be satisfied the alleged 
injuries and damages were reasonable and that they did flow 
from the injury. Appellant contends the later instruction was 


not sufficient to cure the earlier erroneous instruction. 


ARGUMENT 
I 


THE COURT ERRED IN FAILING TO GRANT APPELLANT'S 
MOTION FOR A DIRECTED VERDICT IN THAT THE ONLY 
EVIDENCE OF APPELLANT'S NEGLIGENCE WAS THAT 
APPELLEE, A PASSENGER ON APPELLANT'S BUS, 
STEPPED INTO A HOLE UPON ALIGHTING FROM THE 
BUS, BUT THERE WAS INSUFFICIENT EVIDENCE THAT 
APPELLANT OR ITS BUS OPERATOR KNEW, OR: SHOULD 
HAVE KNOWN OF THE EXISTENCE OF THE HOLE OR THAT 
IT WAS SUFFICIENTLY VISIBLE TO APPELLANT'S BUS 
OPERATOR FOR THE JURY TO HAVE FOUND APPELLANT 
NEGLIGENT IN HAVING ALLOWED APPELLEE TO ALIGHT 
AT AN UNSAFE PLACE. 


The operator of a motorbus has the duty to bring his 
vehicle to a stop at a place which appears reasonably safe for 


his passengers to alight. Even though the place the operator 


selects to discharge his passengers is, in fact, not safe 
because of some defect, if this defect is obscured so that 


it is not reasonably visible to the operator and based upon 


visual observation from his vantage point, the place appears 


to be reasonably safe, then there has been no breach of duty 
to the alighting passenger. 

In the case at bar, there was evidence that the 
Appellee passenger was discharged at a place where there was 
a hole in the ground approximately 36 inches from the bus 
door. There was evidence that the Appellee passenger stepped 
into this hole in the act of alighting and sustained injury. 
Assuming, for the purpose of this Appeal, that the existence 
of the hole made the area unsafe for alighting passengers, 
there is a further requirement before liability can be 
established on the part of Appellant carrier. In order to 
establish liability on Appellant carrier, the hole in question 
must have been situated so that it was, or should have been 
visible to the operator of Appellant's bus. However, the 
testimony on this point is to the contrary. Appellee testified 
she could not see the hole, "[bJecause it was surrounded by 
grass". (JA 20) When asked how much grass was around the 
hole, Appellee answered, "Well, the hole was covered where I 
couldn't see it". (JA 21) 

Appellant's operator testified that he could not 


see the hole on the day of the accident and further that on 


the day following the accident when he stopped his bus at 
the same bus stop, he specifically looked and could not see 


ahole. (JA 27) 


The witness, Prentice Wingfield, testified he saw 


the hole two or three days before the accident but he was 
apparently a pedestrian at or near the hole when he saw it. 
(JA 22) 

The site of the hole is visible in photographs 
introduced by Appellee, although the hole had been filled 
and presented a different appearance at the time those 
photographs were taken. The hole is visible in photographs 
introduced by Appellant and these photographs demonstrate that 
grass was growing around and over the hole, that it existed 
immediately behind a concrete storm sewer cover which was 
slightly raised above the level of the ground and that the 
hole was situated so that it would have been extremely diffi- 
cult to view from the Operator's seat of a bus. All the 
photographs were taken subsequent to the date of the accident 
when Appellee's foot went into the hole and would not depict 
the scene that existed immedi-*ely prior to the accident. 

Appellant contends the evidence adduced at the trial 
was not sufficient to support a finding by the jury that the 
Operator of Appellant's bus was negligent in failing to 


observe the hole in question. Therefore, Appellant contends 
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its Motion for a directed verdict should have been granted. 
Counsel for Appellant has been unable to find a 


case within this jurisdiction which is substantially similar 


to the case at bar. However, the case of Virginia Electric and 


Power Co. v. Thomas, 180 Va. 292, 23 SE 2d 148, is strikingly 
similar and involved the same question of law. In that case, 
the plaintiff stepped from defendant's bus to the street, the 
surface of which was constructed from small granite blocks. 
One such block was missing, creating a hole into which plain- 
tiff stepped and was injured. The blocks were of a grayish 
color and at the time of the accident, the hole was filled 
with water which gave the appearance that the block was in 
place. 

After discussing the application of a particular 
traffic regulation, the Virginia Court of Appeals stated at 
page 149: 

"It remains for us to consider whether the 
defendant's driver saw or should have seen the 
hole into which the plaintiff stepped and either 
not have stopped his bus where he did and opened 
its front door, or should have warned the plain- 
tiff of its presence and her consequent danger. 

On this issue we will relate some of the 
evidence which comes from the plaintiff's own 
witnesses, and most of which appears on direct 
examination. 

As we have seen, the accident happened on 


July 12, 1941, when the hole was full of water. 
The following questions and answers appear in the 
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examination of H. W. Gillen, a witness, who 
is a commercial photographer, and who was 
introduced by the plaintiff: 


"Q. Did you take a picture of a hole on 
City Hall Avenue, in the street, on July 12? 


"A. I did - July 14. 


"Q. Yes, that is right - July 14, 1941. 


"A. Yes, sir. 


"Q. About what time of day did you take 


"A. 12:30. 
"Q. Will you describe that hole? 


"A. The hole was 5 feet 4 inches from the 
curbing - that is the south side of City Hall 
Avenue; the hole is eight inches in diameter, 
2 and 3/4 inches deep; the hole was approxi- 
mately 60 feet from the southwest corner of 
Granby Street and City Hall Avenue. The hole, 
of course you can understand by the picture 
when you see it, at the time the picture was 
made it was full of water and it looked the 
same as if the stone - I would say the street 
at this particular place is made of granite 
stone, and, at the time the picture was made, 
in order to obtain the proper effect, we had 
to take the water out. When the water was in 
the hole, it looked like the granite stones 
were in their places. 


"Q. Mr. Gillen, the photograph which you 
hold is the one which you took on July 14? 


"A. That is correct. 


"Q. When the water was removed from this 
hole, was any of the dirt in the hole removed? 


"A. No, none whatsoever; just the water. 


"Q. When you say when the water was in 
there it looked like the stones were together, 
do you mean it looked like any of these other 
portions in here? 


"A. That is correct. If you look at this 
section of the picture you can see if that was 
filled with water and there were no granite 
stones in there, it would look just about the 
same." 


It will be noted that this witness said that 
when the water was in the hole it looked like the 
granite stones were in their places. The same 
witness testified further as follows: 


"Q. In coming down the street, you said that 
a person looking at it would naturally have 
thought it was properly paved? 


"A. That is correct, yes." 


If this witness has correctly discerned the 
situation, and we take it that he has for he is 
vouched for by the plaintiff and put upon the 


stand to prove her case, and his testimony on 
the same feature is in perfect harmony with 
that of other witnesses, we do not see how the 
defendant's driver could be charged with negli- 
gence in failing to see a depression that was 
obscured or hidden by conditions which made the 
street have the appearance of being properly 
paved. 


Another of the plaintiff's witnesses, Mrs. 
Hudgins, testified as follows: 


"Q. And the hole into which she fell, or 
the depression, was filled with water? 


"A. Yes. 


"Q. Did you examine the depression after the 
accident? 


"A. No. I just saw the hole, was all. 


"Q. You didn't notice it after? 


"A. No. You would not have noticed it later 
on, because it was filled with water, and you 
couldn't have told it was a hole. 


"Q. You would not have known there was a 
hole there except for the fact that she'had 
fallen? 


"A. That is all." 


This testimony was elicited on cross-examin- 
ation of the witness but it is direct and probative. 


It is very difficult for a person ina moving 
automobile to detect objects on the surface of the 
street unless they are so large as to constitute 
a warning. And this difficulty is accentuated 
by the position which the driver occupies on a 
large bus. If, however, the street at the place 
of the depression, under the conditions that 
were present, had the appearance of being 
properly paved and if an observer would not have 
known that the hole was there,had a person not 
fallen into it, how can it be fairly said that 
the driver should have seen it in time to have 
warned his passengers concerning it. 


What we have thus far said is based upon the 
plaintiff's testimony which, it seems to us, 
justifies the statement that no negligence has 
been proven against the defendant. On the con- 
trary the testimony quoted acquits it of: negli- 
gence." 

The Court then discussed the testimony of witnesses 
tending to show the defendant had no notice of the hole prior 
to the date of the accident. 

The Court then notes two witnesses testified the 
hole could plainly be seen but observes these witnesses saw 


the hole under different conditions. 


The opinion of the Court continues at page 151: 


“It is quite legitimate to consider the 
defendant's testimony when it is not only not 
in conflict with that of the plaintiff, but 
ze actually coincident with it and corroborative 
of it. 


H. F. McGlaughon, who had been an employee of 
the defendant and was then one of its pensioners 
and who has a son in the employ of the defendant, 
testified that he was on the bus and saw the 
plaintiff fall and that he ran to the front and 
told the operator about it, and he then got off 
the bus and he was asked this question: 


"Q. Could you see that hole the minute you 
got off the bus? 


"A. I wouldn't have seen the hole if she 
hadn't fell." 


This so coincides with the testimony of the 
plaintiff and that of the city as to strengthen 
the position of the defendant that it was not 
negligent. 


The learned trial judge filed an opinion which 
is made a part of the record. He comments upon 
the evidence which we have quoted and says that 
it would be stronger for the defendant if the jury 
had not viewed the hole and if they had not had 
the photograph taken when the hole was empty. 

It is; of moment that the jury viewed the hole 
when it was empty and the testimony establishes 
the fact beyond cavil that the appearance of the 
hole when it is filled with water and when it is 
empty is entirely different. The opinion states 
that 'the fact that it held a pool of water was 
indisputable evidence of the existence of a hole 
of some depth, great or small.' That, however, 
is not the question here. Of course there was a 
hole, but ought the driver to have seen it? Did 
the defendant have notice of it so as to have 
guarded against the danger in the exercise of 
that degree of care with which it is charged, 


which is the highest? It is not an insurer 
of the safety of its passengers." 


The Court concludes at page 151: 


"Our conclusion is that the verdict of the 
jury and the judgment of the court are not 
sustained by the evidence, that the plaintiff 
has failed to prove negligence on the part of 
the defendant, and therefore the judgment is 
reversed and final judgment is hereby entered 
for the defendant." 


In the case of MacDonald, et ux v. Philadelphia 


Rural Traction Co., 147 Pa. Super. 220, 24 A. 2d 37, defen- 


dant's bus operator stopped the bus for plaintiff to alight 
at an intersection of public roads. It was at night and 
dark. Wife plaintiff stepped from the bus into a hole in 
the road which had existed for about a month. The jury 
returned a verdict for the plaintiff but the trial court 
granted defendant's motion for judgment notwithstanding 
the verdict and judgment was entered for the defendant. 

In sustaining the lower court, the appellate court 
said at page 38: 

"When defendant's bus stopped upon the 

macadam section of the highway there was 

nothing under the circumstances to disclose 

any obvious and manifest danger to passengers 

alighting at that point, and there was no 

evidence that the operator of defendant's 

bus had knowledge of the existing defect, 

or had any reason to suspect its presence, 


or knowingly permitted wife plaintiff to 
get off at a dangerous place." 


In the case at bar, Appellant contends there was 


no evidence which can support a finding that its operator 


should have seen the hole in question. To the contrary, 
the evidence establishes the hole was so obscured that it 
could not reasonably have been seen by Appellant's bus 
Operator. Therefore, Appellant contends the lower court 
erred in denying its motion for a directed verdict. 

Ir 


THE COURT ERRED IN FAILING TO PROPERLY 
INSTRUCT THE JURY THAT IN ORDER FOR A 
MOTORBUS CARRIER TO BE LIABLE FOR 
INJURY SUSTAINED BY A PASSENGER AS 

THE RESULT OF THE CONDITION OF THE 
PLACE WHERE THE PASSENGER IS ALLOWED 
TO ALIGHT, NOT ONLY MUST THE CONDITION 
BE SUCH AS TO MAKE THE PLACE UNSAFE 
FOR PASSENGERS TO ALIGHT BUT THE CON- 
DITION MUST ALSO BE SUCH THAT THE 
CARRIER OR ITS OPERATOR KNEW OR SHOULD 


HAVE KNOWN OF ITS EXISTENCE, 


In its initial instruction to the jury concerning 
liability, the trial court correctly instructed as follows: 


"If you find that the bus operator stopped 
the bus with its doors opposite a condition 
which either the D. C. Transit System, Inc., 
or the driver of the bus saw or should have 
seen, and which it realized or should have 
realized would constitute a hazard to an alighting 
passenger who was acting as a reasonably prudent 
person and was exercising due care for her own 
safety, and that the plaintiff was injured as a 
result, your verdict should be for the plaintiff 
against the defendant, D. C. Transit System, Inc. 


If, on the other hand, you find that there was 
no hazard or that the area opposite the door of 
the bus would not reasonably appear to the driver 


or to D. C. Transit System, Inc., to 
constitute a hazard to alighting passengers 
who were using due care, your verdict should 
be for the defendant." (JA 38) 


The Court then instructed on contributory negligence 


and that the Appellant carrier had no duty to repair the 


streets or the bus stop area. 

The Court then correctly instructed the jury that 
although the place where the passenger is discharged is not 
reasonably safe, there is no liability on the part of the 
carrier if it and its operator have exercised a high degree 
of care in attempting to select a reasonably safe place. 
This instruction was given in these words: 


"You are also instructed that while a 
motor bus carrier is not responsible for 
the condition of the street or highway 
where it discharges passengers, the 
Carrier having no control over such 
street or highway, it is required to 
exercise a high degree of care that the 
point where the bus stops to permit 
passengers to alight is reasonably safe, 
and if the carrier exercises such care, 
the carrier is not liable to a passenger 
injured through a fall caused by her 
stepping from the bus at a spot which 
was not thus reasonably safe." (JA 39) 


However, in the next sentence the Court instructed 
the jury to the opposite by saying: 


"However, if the place where the bus 
stopped was not a reasonably safe place 
for the plaintiff to alight, then, of 
course, your verdict must be for the 
plaintiff." (JA 39) 


Just a few sentences later, the Court instructed 


as follows: 
"If you find for the plaintiff, that is, 

if you find by a preponderance of the evidence, 

number one, that the Transit Company was negli- 

gent in stopping that bus at a place that 

wasn't reasonably safe for a passenger to 

alight, and that that negligence was the 

proximate cause of the injury, then you 

shall award to the plaintiff a sum of money 

which will fairly and reasonably compensate 

her for all the damages suffered by her which 

proximately resulted from the negligence of 

the defendant." (JA 39) 

This instruction implies that the act of stopping 
the bus at an unsafe place constitutes negligence in and of 
itself and does not include the requirement that the con- 
dition which makes the place unsafe must be one about which 
the carrier and its operator knew or reasonably should have 
known. 

At the close of the instructions, Appellant 
requested the trial court to clarify the liability instruc- 
tion. The trial court denied this request. 

Appellant contends the instructions as a whole 
reasonably lead the ordinary juror to the conclusion that 
if the place where Appellant's bus was stopped was unsafe 
for Appellee to alight then the Appellant is negligent with- 
out regard to whether or not Appellant or its operator knew 


or should have known of the condition which made the place 


unsafe and without regard to whether or not Appellant's 


operator could reasonably have seen the said condition. 
IIl 


THE COURT ERRED IN FAILING TO PROPERLY 
INSTRUCT THE JURY THAT THE APPELLEE 
MAY NOT RECOVER FOR LOSS OF INCOME 
UNLESS THE JURY FINDS THE LOSS OF 
INCOME WAS THE PROXIMATE RESULT OF 

THE INJURIES SUSTAINED. 


In its instruction to the jury concerning damages, 
the trial court stated: 


"Now, ladies and gentlemen, the plaintiff 
has introduced in evidence certain special 
damages. 


She claims that she has lost earnings in 
the amount of approximately $3,400. She had 
to buy two pairs of shoes at $19.90 apiece 
and two stockings at $20 apiece. 


Dr. Gladden's bill and the general practi- 
tioner's bill have been introduced in evidence. 


I think each bill was $115, which would 
bring both bills to $230. 


Those special damages altogether would be 
in the neighborhood of $3,700. 


Now if you reach the conclusion that she 
was injured as a result of negligence and 
that her injury was the proximate cause of 
the negligence of the bus driver, then, of 
course, she is entitled to that $3,700, as 
part of her special damages." (JA 39) 


At the close of instructions, Appellant requested 
the trial court to clarify the instruction on damages and 


the court further instructed as follows: 


“Ladies and gentlemen, counsel has called 
the Court's attention to the fact that of 
course you must be satisfied by a prepon- 
derance of the evidence that the alleged 
injuries and damages were reasonable and 
that they did flow from the injury, that 
is, the special amount I was talking about, 
the $3,700." (JA 44) 


Appellant contends that having given the jury a 


finding instruction concerning a specific amount of claimed 


special damages, the error is not cured by later instructing 


the jury that the special damages must flow from the injury. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of the appellant, the question presented is: 
Whether an employee of the Bolling Air Force Officer's Open 
Mess, injured on her way to work, by stepping in a hole on the 


Bolling Air Force Base adjacent to the bus stop used by the Mess 


employees, may maintain a suit against the United States under 
the Tort Claims Act without first obtaining a determination by 
the Secretary of Labor that she was not covered under the Longshore- 


men's and Harbor Workers' Act. 


Statement of question presented 

Jurisdictional statement 

Statement of the Case ----------- enn renner nnn nner -- 
Statutes involved 

Statement of points 

Summary of Argument -------------------- enna ann te 
Argument 


The plaintiff was not entitled to proceed 

with her Tort Claims Act suit because there 

had been no administrative determination 

that her injury was outside the coverage 

of the Longshoremen's and Harbor Workers' 
Compensation Act. ---------------- nnn nnn nnn n= -- 


A. Recovery under the Tort Claims Act 
is barred for an injury to a govern- 
ment employee covered under the Longshore- 
men's and Harbor Workers' Compensation 

wee m mmm we ow ow ewww ww ow ew oe we = eee — 


If any substantial question of coverage 
under a federal employees' compensation 
schemes exists, that question must be re- 
solved administratively before a Tort 
Claims Act suit may be maintained. ------- to 
This injury is presumptively covered by 

the compensation act; thus no action may 

be maintained against the United States 
until the question of coverage is resolved.- 


Conclusion --<<----9-- 9-9 e nnn nen enn reese snes rere ro 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21, 213 


UNITED STATES OF AMERICA, 
Appellant, 
v. 


JULIA LEE CHARLES, 
Appellee. 

ON APPEAL FROM THE UNITED STATES DISTRI! 
COURT FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
BRIEF FOR APPELLANT AND JOINT APPENDIX | 


JURISDICTIONAL STATEMENT 


This action was brought against the United States under the 
Federal Tort Claims Act, 28 U.S.C. 1346(b), 2671 et seq. (J.A. 4a 
Judgment was entered against the United States and the co-defendant, 
D.C. Transit System, Inc., on March 21, 1967. (J.A. 29a). A 


| 
timely notice of appeal was filed by the United States on May 16, 
1967. Jurisdiction of this appeal lies under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This is an appeal by the United States asserting as error 
the refusal of the district court to stay or dismiss plaintiff's 
Tort Claims suit and to require her to seek adjudication of the 
covered status’ of her injury under the Longshoremen's and Harbor 
Norxers' Compensation Act. 

Plaintiff's complaint against the United States and D.C. Transit 
System, Inc. alleged, as to the government, that it had negligently 
failed tc maintain the area around the bus stop at McChord St. on 
Bolling Air Force Base, allowing a hole to exist some eight feet 
from the bus stop, into which she had stepped at or near 4:20 p.m. 
on January 4, 1966, after alighting from a bus, thus incurring the 
injuries for which she sought $50,000 damages. The government's 
answer {J.A. 58 ) raised thedefense, inter alia, that plaintiff, 
at the time and place of tne accident was an employee of a non- 


appropriated fumd instrumentality of the United States and her ex- 


clusive remedy against the United States was under the Longshoremen's 


and Harbor workers’ Compensation Act (hereinafter "the Act"), 33 U.S.C. 
§ 901, et seq. The government moved to dismiss the action on the 
ground that plaintiff's exclusive remedy lay under the Act, (J.A. 

7a )> and then moved to stay that motion in order to allow plaintiff 

a ten day period in which to file her claim for compensation under 

the Act and for a further stay, if such application were filed, until 
plaintiff had secured a determination of the compensable status of 

her injuries (J.A. 7a ). Those motions were denied by order of 
December 21, 1966 (J.A. 9a )- 


Os 


The evidence as to both parties defendant was heard before a 


jury. if In the course of the trial, Miss Charles testified that 
on January 4, 1966, she had been employed at the Officer's Club 

at Bolling Air Force Base in a part time job (J.A. 102,18 - That 
job had required her presence from 4:30 p.m. to 10:30 p.m. (J.A. 
lila): On that day she had boarded a D.C. Transit bus at approxi- 
mately 4:00 p.m. on her way to report to work at the Officer's Club 
(J.A. lla ). At about 4:20 the bus had reached the stop for the 
Officer's Club on Bolling Air Force Base. Plaintiff and two fellow 
workers at the club alighted from the bus at that stop, plaintiff? 
alighting from the front door, the two fellow workers from the rear 
(J.A. 13a ). Plaintiff, on alighting from the bus, stepped into 
the hole in question, injuring her foot (J.A. lla )- 

Plaintiff had worked at the Officer's Club for approximately 
two months (J.A. 22a ), and had taken the bus eS work about three 
times a week during that period, always alighting at that same loca- 
tion (J.A. 22a,23)- That stop was the one closest to the Officer's 
Club, and on each occasion she would walk a distance of roughly a 
block from the bus stop to the Club along a grass and weed covered 
path (J.A. 24a )- Both the bus stop and the Officer's Club were 
inside the gateto the Air Force Base (J.A. 23a a 

At the close of plaintiff's evidence, the United States again 
moved to require plaintiff to obtain a ruling as to the coverage 
1/ A jury trial had been demanded as to defendant D.C. Transit 
Zystem, Inc. 

a Sis 


of her injury under the Act before being allowed to proceed with 
this suit. The motion was denied. 

The jury returned a verdict of $7,500 for plaintiff against 
D.C. Transit System, Inc. Pindings of Fact and Conclusions of Law 
were entered by the district court as to the case against the govern- 
ment. The court found that the hole had existed for at least four 
days, and wes on a portion of the Base utilized by all persons authori- 
zea to come onto the Base and adjoining a public road on the Base 
(J.A. 27a,28a)- The hole was at least one block from plaintiff's en- 
ployment, the court found. It further concluded that at the time of 
the fall, plaintiff was not being paid by the United States, had not 
reported for work, was free to use any means of transportation to her 


employment and was not under the control of the United States (J.A. 


28a). The court finally concluded that (J.A. 29a ): 


the plaintiff was not an employee of the 

United States of America at the time of 

her fall nor any instrumentality thereof. 
It proceeded to find the government negligent for failing to "abate 
the nuisance” of the hole (J.A. 28a ) and entered a single judg- 
ment against the United States and D.C. Transit System, Inc. for 
$7,500.00 (J.A. 29a )- 

From that judgment, the United States has prosecuted this 


appeal. 


STATUTES INVOLVED 
| 


5 U.S.C. (Supp. II) 8171 provides, in pertinent part: 


SUBCHAPTER II, -- EMPLOYEES OF NCN- 
APPRCPRIATED FUND INSTRUMENTALITIES 


§ 8171. Compensation for work injuries; 
generally. 


(a) Chapter 18 of title 33 applies/with 
respect to disability or death resulting from 
injury, as defined by section 902(2) of title 
33, occurring to an employee of a nonappropri- 
ated fund instrumentality described by section 
2105(c) of this title who is -- 

(1) a United States citizen or a per- 
manent resident of the United States or 

a territory or possession of the United 

States employed outside the continental 

United States; or 

(2) employed inside the continental 

United States. 

However, that part of section 903(a) of title 
33 which follows the first comma does not ap- 
ply to such an employee. 

| 
* * * * 


5 U.S.C. (Supp. II) 8173 provides: 


§ 8173. Idability under this subchapter 
exclusive. 


oN a 


The liability of the United States or of 
a nonappropriated fund instrumentality describ- 
ed by section 2105(c) of this title, with re- 
spect to the disability or death resulting from 
injury, as defined by section 902(2) of title 
33, of an employee referred to by sections 8171 
and 8172 of this title, shall be determined as 
provided by this subchapter. This liability is 
exclusive and instead of all other liability of 
the United States or the instrumentality to the 
employee, his legal representative, spouse, de- 
pendents, next of kin, and any other person 
otherwise entitled to recover damages from the 
United States or the instrumentality because of 
the disability or death in a direct judicial 
proceeding, in a civil action, or in admiralty, 
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faba 
et 


* * 


‘Tne term “injury” means accidental 
niury geatn arising out of and in tne 
surse of emeloyment, and sucn occupational 
sease or infection as arises naturally out 

such employment or as naturally or unavoid- 
wlts from sucn accidental injury, and 
» injury caused by the willful act 
person directed against an emp loyee 
because of nis employment. 


* * * * 


(10} “Disability” means incapacity be- 
eause of injury to earn the wazes wnicn the 
employee was receiving at the time of injury 
4n the same or any otner employment. 


In any proceeding for the enforcement of 
a claim for compensation under this chapter 
4t shall be presumed, in tne absence of sub- 
stantial evidence to the contrary -- 
(a) That the claim comes within the 
provisions of this chapter. 


STATEMENT OF POINTS 


The district court erred in failing to stay this Tort Claims 


Act suit and in not requiring that plaintiff first seek a deter- 
mination from the Department of Labor as to whether her injury was 
covered by the Longshoremen's and Harbor Workers' Compensation Act. 
SUMMARY OF ARGUMENT 3 

A. It is clear that if an injury to an employee of a governe 
ment nonappropriated fund instrumentality is covered under the 
Longshoremen's and Harbor Worker's Compensation Act, it may not 
pe the basis of a recovery under the Federal Tort Claims Act. 5 
U.S.C. (Supp. II) 81733 cf., United States v. Demko, 385 U.S. 149. 

B. Furthermore, if there is any substantial question as to 
the coverage of a given injury under the Act, that question must 
first be determined by the deputy commissioner of the Department 
of Labor,who is given authority under the Act to make such deter- 
mination. Daniels-Lumley v. United States, 113 U.S. App. D. C. 
162, 306 F. 2d 769, Somma v. United States, 283 F. 2a 149 (C.A. 3)- 

C. In this case, plaintiff, an employee of the United States 
through a nonappropriated fund instrumentality, was injured on the 
premises of the United States Air Force Base on which she worked. 
She was injured on her way to work by stepping into a hole on the 
path between the bus stop and the Officers' Mess building at which 
she worked. She was on the Base solely because of her employment, 
and was due to report for work within 10 minutes of the accident. 
Although the final determination as to coverage must be made by 
the deputy commissioner, the circumstances of this case are such 
as almost to require a finding of coverage under the Longshoremen's 
and Harbor Worker's Compensation Act because of the "premises rule" 
of workmens' compensation law, which holds that those injured while 
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on their way to or from work are covered by workmen's compensation 
acts if the injury took place on their employer's premises or on a 
recognized access route from the public streets to those premises. 
Bountiful Brick Co. v. Giles, 276 U.S. 154; Smith v. Industrial 


Acc. Comm., 18 Cal. 2a 843, 118 P. 2d 6; McDonald v. Richardson 


County, 135 Neb. 150, 288 N.U. 456; Greydanus v. Industrial Acc. 
Comm., 63 Cal. 2d 490, 47 Cal. Reptr. 384, 407 P. 2d 296. Because 
of the likelihood that the deputy commissioner would find that the 
plaintiff's injury was embraced by the Longshoremen's and Harbor 
Yorkers' Compensation Act, the district court erred in permitting 
plaintiff's action under the Federal Tort Claims Act to proceed. 
The Tort Claims Act suit should have been stayed for a reasonable 
time in order to give the plaintiff an opportunity to institute 
proceedings under the Compensation Act. 
ARGUMENT 

THE PLAINTIFF WAS NOT ENTITLED TO PROCEED 

WITH HER TORT CLAIMS ACT SUIT BECAUSE THERE 

HAD BEEN NO ADMINISTRATIVE DETERMINATION 

THAT HER INJURY WAS OUTSIDE THE COVERAGE 

OF THE LONGSHOREMEN'S AND HARBOR WORKERS' 

COMPENSATION ACT. 

A. Recovery Under The Tort Claims Act is Barred 

For An Injury To A Government Employee Covered 

Under the Longshoremen's And Harbor Workers ' 

Compensation Act. 

By specific statutory provision, an injury to an employee of a 
nonappropriated fund instrumentality of the United States covered 
under the Longshoremen's and Harbor Workers! Compensation Act cannot 
be the basis of a recovery under the Federal Tort Claims Act. 5 


U.S.C. (Supp. II) 8173. That statute provides that: 
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This liability is exclusive and instead of 

all other liability of the United States or 

the instrumentality to the employee, his legal 
representative, spouse, dependents, next of 

kin, and any other person otherwise entitled 

to recover damages from the United States ox 
the instrumentality because of the disability 

or death in a direct judicial proceeding, in 

@ civil action, or in admiralty, or by an admin- 
istrative or judicial proceeding under a workmens' 
compensation statute or under a Federal Tort 
liability statute. | 


If any doubt could exist as to the meaning of this plain language , 


it would be resolved by the legislative history. Thus the House 
Report, H. Rept. 1659, 85th Cong., 2d Sess. (1958), states at page 3: 

Upon enactment of this legislation, the lia- 

bility of the United States (and of any non- 

appropriated fund instrumentality thereof) with 

respect to the death or injury of any employee 

of such an instrumentality will be determined 

exclusively as provided in this legislation. 

The rights and remedies of the covered employees, 

as established by this legislation, will be ex- 

clusive and in the place of all other liability 

of the United States, thus eliminating any doubt 

concerning possible coverage of this group by 

any other existing statute. 

Indeed, the Supreme Court repeatedly has made it clear that 

even where there is no statutory bar to suit, the existence of a 
comprehensive federal compensation scheme bars Tort Claims Act suits 
by those covered thereby. Johansen v. United states, 343 U.S. 473 
Patterson v. United States, 359 U.S. 495; United States v. Demko, 
385 U.S. 149. For, as that Court stated in Johansen, and repeated 
in Patterson (with respect to the Federal Employee's Compensation 
Act): | 
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Tne United States has established by the Compensa- 
tion Act a method of redress for its employees. 
There is no reason to have two systems of redress. 


343 U.S. at 439; 359 U.S. at 496. 

This teaching was repeated again by the Court in Demko, 
aster noting that “rulings of this Court have established as a 
general rule the exclusivity of remedy under such compensation 
laws." For, 

where the Government has created a comprehensive 

system to award payment for injuries it should 

not be held to have made exceptions to that sys- 

tem without! specific legislation to that effect. 

365 U.S. at 151; See also Johansen v. United States, supra, 359 
U.S. at 441. 2/ 

Tous it is plain that if an injury is covered under the 
Act, there can be no basis for the pursuit of any other type 
oP recovery against the Government. 

B. If Any Substantial Question of Coverage 

Under A Federal Employees' Compensation 
Scheme =xists, That Question Must Be Re- 
solved Administratively Before A Tort Claims 
Act Suit May Be Maintained. 


As we have shown, if an injury to a federal employee is 


2/ See also Aub vy. United States, 103 U.S. App. D.C. 65, 
5h PF. 2a 768; Rizzuto v. United States, 298 F. 2d 748 (C.A. 10); 
United States v. For? > 206 F. od 9 (C.A. 9)2 certiorari 

.S. O02; Lowe v. United States, 185 F. Supp. 189 


ea, 
(N.D. Miss.), affirmed on opinion below 292 F. 2d 501 (C.A. 5)3 
each of which held prior to the 1958 enactment of the exclu- 
Sivity clause that there could be no recovery for injuries suf- 
fered by employees of nonappropriated fund instrumentaliities 
covered by compensation. 


covered under the Longshoremen's and Harbor Workers! Compensa- 
tion Act, no Tort Claims Act suit may be maintained. The Com- 
pensation Act explicitly provides that if it applies, no other 
remedy is available. The decision as to coverage ieee the Act 
is committed to the deputy commissioner, 33 U.S.C. 919(a). That 
section provides that "the deputy commissioner shall have full 
power and authority to hear and determine all questions in re- 
spect of such claim." While the holding of the deputy com- 
missioner as to coverage is reviewable, it is reviewable only to 
the extent that it is "not in accordance with law" 33 U.S.C. 
g21(a), and the deputy commissioner is, within broad limits, not 
pound by any "rigid legal principle” in his determination. Wetzel 
v. Britton, 83 U.S. App. D.C. 327, 170 F. 2a 285, 287. 

This Court has held that when a substantial question of 


coverage under a federal employees' compensation scheme appears, 


a tort suit against the government may not proceed until there 


has been an administrative determination of non-coverage. Daniels- 
Iumley v. United States, 13 U.S. App. D.C. 162, 306 F. 2a 769. 
The Court there noted that the compensation act expressed "a 
general statement of a congressional policy favoring a remedy 
through compensation rather than by action in tort for federal 
employees." Thus, it felt that "the Secretary of Labor must be 
given the primary opportunity to rule on the applicability of the 
Act to this case." Id., at 771. In following the same course, 
the Court of Appeals for the Third Circuit in Somma v. United 
States, 283 F. 24 149 (C.A. 3) held that where an agency had been 
established by federal law to adjudicate questions of coverage 
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under compensation acts, the courts should defer to that agency's 
determination, and refer questions of coverage to it before al- 


lowing a Tort Claims Act suit to proceed. Id., at 151. op are 


Mmited States v. Martinez, 334 F. 2d 728, 729 (C.A. 10). For, 


as the court stated in Denenberg v. Employer's Liability Assoc. 
Corp., 225 F. Supp- 461, 466-467 (B.D. Pa.), in a proceeding under 
the act, "the policy and the statute indicates that exhaustion of 
administrative remedies is 4 condition precedent to [other actions 
at law]." The procedure established by those cases is especially 
appropriate, of course, when it appears that compensation coverage 
may exist under the Longshoremen's and Harbor Workers! Compensa- 
tion Act, since the Act explicitly provides, in what has been de- 
scribed by the Supreme Court as an exemplification of the "humi- 
sarian nature of the Act”, O'Keefe v. Smith Associates, 380 U.S. 
359, 362-363, that: 

it shall be presumed, in the absence of substantial 

evidence to the contrary -- (a) that the claim comes 

within the provision of this chapter. 
33 U.S.C. 920(a)- 

Thus, it is plain that if an injury is compensable under 
the Act, no other remedy exists, and if there is a question of 
coverage under the Act, that question must first be resolved by 


the deputy commissioner. 


Cc. This Injury is Presumptively Covered By 
the Compensation Act; Thus No Action May 
Be Maintained Against the United States 
Until the Question of Coverage is Resolved. 


2i1o%< 


we have shown that, under the Longshoremen's and Harbor 
Workers! Compensation Act, any injury which is covered by the 
Act may not be the basis for a suit under the Tort Claims Act. 
We have further shown that if there is any substantial question 


of coverage, it must first be resolved by the deputy commis- 


| 
sioner. We now demonstrate that this injury is almost surely 


covered by the Compensation Act. 
There is no question here that plaintiff was an employee 
of a non-appropriated fund instrumentality of the United States. 
The only question was whether the injury arose out of and in the 
course of her employment. Plaintiff was injured when she stepped 
into a hole on a pathway on Bolling Air Force Base at 4:20 p.m. 
one winter day. The pathway was well inside the gates of the 
pase; it led from the nearest bus stop to the building in which 
plaintiff worked. Plaintiff used this pathway regularly to reach 
her place of work; the accident occurred on her way! to work, ap- 
proximately 10 minutes before she was due to report, While the 
final determination as to coverage must be made by the deputy com- 
missioner, of course, Wetzel v. Britton, 83 U.S. App. D.C. 3275 
170 F. 2a 285, 287, it seems apparent that the deputy commissioner, 
in the absence of compelling evidence not apparent from the record 
here, would almost be required to find that this injury arose out 
of and in the course of employment. The standard to be applied, 
as the Supreme Court has only recently held, O'Keefe v. Smith Asso- 
ciates, 380 U.S. 359, | 
does not require a causal relation between the nature 


of employment of the injured person and the accident. 
* #*# Wor is it necessary that the employee be engaged 
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at the time of injury in activity of penefit to his 
employer. All that is required is that the “obli- 
gations or conditions" of employment create the "zone 
of special danger” out of which the injury arose. 


I4., at 362. The line is to be drawn only at cases where an em- 
ployee becomes: 

so thoroughly disconnected from the service of his 

employer that it would be entirely unreasonably to 


say that injuries suffered by him arose out of and 
in the course of his employment. 


Ipid; O’Leary v. Brown Pacific-Maxon, 340 U.S. 504, 507. 


Under that standard, it seems plain that this accident would 
be covered, for it clearly falls within the so-called "premises 
rule" ~ as the Supreme Court explained that rule nearly forty 


years ago: 


employment includes not only the actual doing of the 
work, but a reasonable margin of time and space neces- 
sary to be used in passing to ana from the place where 
the work is to be done. If the employee be injured 
while passing, with the express or implied consent of 
the employer, to or from his work by @ way over the em- 
ployer's premises, or over those of another in such 
proximity and relation as to be in practical effect a 
part of the employer's premises, the injury is one 
arising out of and in the course of the employment as 
much as though it had happened while the employee was 
engaged in his work at the place of its a rc 


Bountiful Brick Co. v. Giles, 276 U.S. 154, 158. 


3/ These are, of course, cases under less liberal standards 
established by some state laws which might hold the "premises 
rule" inapplicable. See, for example, under South Carolina 

law, BE. I. DuPont De Nemours Co. v. Hall, 237 F. ed 145 (C.A. 4). 


4 Even earlier, in Erie R.R. Co. v. Winfield 244 U.S. 170 

x 173, the Court had held that "In leaving the carrier's yard 
at the close of his day's work the deceased was but discharging 
a duty of his employment. * * * like his trip through the yard 
in the morning, it was a necessary incident of his day's work." 


ee ee 


That doctrine has been regularly applied by the deputy com- 
missioner under the Act, and affirmed by the courts. For ex- 
ample, this Court held, in affirming the deputy commissioner's 
award in Smoot Sand & Gravel Corp. v. Britton, 80 U.S. App. D.C. 
260, 152 F. 2d 17, that there was a presumption that: 

since claimant was on his employer's premises,; and 

was on his way to the exit within a reasonable’ time 

after quitting work, he was in the course of his em- 


ployment and that the injury sustained at this’ time 
and place arose out of his employment. 


See also, e.g., T. J. Moss Tie Co. v. Tanner, 4h RP. 2d 928, 931 


(C.A. 5)- 

This doctrine has been regularly applied to compensation 
cases through the eeaeres For example, in Smith Vi Industrial 
Acc. Comm., 18 Cal. 2d 843, 118 P. 2d 6, a workman on the Treas- 
ure Island Exposition in San Francisco was injured after leaving 
work for the night, while proceeding on his way home over the 
island's roads toward the ferry landing. In reversing a lower 
court, and granting compensation, the California Supreme Court 


stated at 849-50: 


Respondents make much of the fact that the roads 
on the island in the instant case were used by the 
public attending the exposition and employees of 
concessions thereon, as well as employees of the 
[Exposition]. That factor is not decisive when it 
is remembered that the employment necessarily con- 
templated that the employees must leave the island 


i 


The doctrine is also applied by the Secretary of Labor 
under the Federal Employees Compensation Act. In the Matter 


of Gladys wW. Hansen, 8 E.C.A.B. 603; In the Matter of Emma 
‘arnerin, M.D., -C.A.B. 253. 


a Se 


to retum home, that the roads were under the con- 
trol of the employer, and that therefor, their en- 
ployment necessarily required that they use the 

roads on the island; no other means were available. 
Traveling over those roads to reach the public trans- 
portation facilities for leaving the island together 
with the dangers attendant therewith was necessarily 
included in the employment. 


In Priere v. Matson Navigation Co., 19 Cal. 2d 8, 118 P. 2d 809, 
the court held that a ship's janitor injured by one of his em- 
ployer's vehicles while alighting, shortly before working hours, 
from a cab on a public pier area over which the employer exer- 
eised some control, was barred from suing in tort since his sole 
remedy was under the workmen's compensation statute. As the 


court there held, Id., at 10, 


the workmen's Compensation Act is to be liberally 
construed in favor of jurisdiction in the commis- 
ion with the purpose of extending the benefits of 
the act for the protection of persons injured in 
the course of their employment [citation omitted]. 
The rule is not altered because a plaintiff be- 
lieves that he can establish negligence on the part 
of his employer and bring a civil suit for damages. 


In McDonald v. Richardson County, 135 Neb. 150, 280 N.wW. 456, 


the court upheld a compensation award to an employee of a county 
courthouse who fell and injured herself in the driveway to the 
street on her way home after work. As that court held, in lan- 
guage especially apt here, Id., at 153-154: 

In this case Byrd McDonald was not in the courthouse 

for her own personal reasons. She was in the build- 

ing because she was employed there. For that reason 


she was on the driveway on the grounds. It was neces- 


sary as a part of her employment that she come and 
go across the grounds after leaving the public street. 
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To urge that she had a right to go upon the premises 

as a member of the public is, we think, putting too 
narrow a construction upon the meaning of the) compen- 
sation act as to what is or is not within thel course 

of employment. An employee is required to cross the 
grounds of the premises of {her] employer. An employee 
leaving the premises of her employer in the usual and 
customary way after her work is ended is within the 
course of her employment within the meaning of the work- 
men's compensation law. Walking to and from the street 
and a building where one is employed is a necessary 
incident of the employment, and an injury sustained in 


so doing is compensable. 


See also Matter of Lynch v. City of New York, oho N.Y. 115,152 
N.E. 149 (a worker on Welfare Island, in the Bast River, was held 
to be covered, through the premises rule, when she slipped and 
fell after working hours on her way to the ferry slip to leave 
the Island); Warren's Case, 326 Mass. 718, 97 N.E, 2a 184 (com- 
pensation was granted an employee injured on the college campus 
on which he was to be employed while on way to sign the papers 
for employment); Roger's Case, 318 Mass. 308, 61 N.E. 2a 341 
(compensation required as a matter of law when enployee injured 
in parking lot furnished by his employer down the street from its 
factory); De Hoyos v. The Industrial Comnm., 26 mL. 2a 110, 185 
N.E. 24 885 (injury while on way to work in parking lot maintained 
by employer compensable as matter of law); Hughes v. American 
Brass Co., 141 Conn. 231, 104 A. 2d 896 (same); pacific Indemnity 
Co. v. Industrial Acc. Comm., 28 Cal. 24 329, 170 P. 24 18 (in- 
jury in traffic while turning left across public road into em- 
ployer's parking lot prior to start of work is compensable). 


Indeed, the "premises" rule has 4 well recognized extension 


as well. If the injury occurs on & recognized route of ingress to or 


NT 


egress from the premises, it will be held compensable even though 
not on the premises controlled by the employer. In sustaining an 


award of compensation in such a case, the Supreme Court held, 


Cudahy Co. v. Parramore, 263 U.S. 418, 4Ok: 


The fact that! the accident happened upon a public road 
or at a railroad crossing and that the danger is one 
to which the general public is likewise exposed is not 
conclusive against the existence of such covered re- 
lationship, if the danger be one to which the employee, 
by reason of and in connection with his employment, is 
subjected peculiarily as to an abnormal degree. 


See also Bountiful Brick Co. v. Giles, 276 U.S. 154, 158. In 
Cudahy, the danger was a railroad which the employee was required 
to cross each day; no rational distinction appears when the danger 
is a hole in the ground which employees pass each day on their 
way from the bus stop to work. In Gre us v. Industrial Acc. 
Comm., 63 Cal. 24 490, 47 Cal. Reptr. 384, 407 P. 2d 296, the 
employee was injured on his way to begin work when in an auto 
collision while attempting to turn left from the public highway 
into his employer's premises. In granting compensation, the court 
held, at 386-387: 


The fact that an accident happened upon a public road 
and the danger is one to which the general public is 
likewise exposed, does not preclude the existence of 
@ causal relationship between the accident and the em- 
ployment if the danger is one to which the employee, 
by reason of and in connection with his employment, 

is subjected peculiarly or to an abnormal degree. [Cita- 
tions omitted.] Basterreche was required as part of 
his job each day to turn off the highway into his em- 
ployer's dairy farm. In doing so he was exposed to a 
particular risk not shared by the public generally. 
Therefor the decision [granting compensation] appears 
to be reasonable and entirely consistent with existing 
authority. 
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See also Procaccino v. Horton & Son, 95 Conn. 4o8, 20 A. 594 
(compensation upheld to employee injured while using access path 
to several plants across canal and railroad) ; United States F. & 
G. Co. v. Gagne, 103 N.H. 420, 174 A. 2d 406 (compensation to em- 
ployee who slipped twice on ice on her route from public highway 
to plant,which ran down steps, along path, over railroad tracks, 
over canal bridge, along a private parking lot and up steps); 
Basinski v. Detroit Steel Corp., 2 .N.J. Super. 39, 64 A. 2d 459 
(Appellate Div.) (compensation to employee injured on exit route 
from premises but before reaching public street); Brienza v. Le 
Chase Construction Corp., 17 A.D. 2d 83, 230 N.Y.S. 2d 362 (3rd 
Dept.) (fact that injury occurs before work on public street, 
controlled in part by private employers, does not bar compensa- 
tion); Chadwick v. Clark, 19 A.D. 2d 679, 241 N.¥.S. 2d 756 (3rd 
Dept.) (tort suit barred when plaintiff injured efter work in 
parking area used by employees in middle of public street). It 
is clear that the accident at bar would be held compensable, 
under those cases, even had it not occurred on the, premises of the 
Bolling Air Force Base. 

We have demonstrated that this accident, under the holdings 
of numerous courts and the general "premises rule", would be held 
covered for workmen's compensation purposes. In the circumstances, 
any doubts as to coverage must be resolved by the deputy commis- 


sioner, since, as we have shown supra, if the accident is embraced 


by the Longshoremen's and Harbor Workers! Compensation Act, it may 


ao ae 


&/ 
not be the basis for a tort suit against the government. 


CONCLUSION 
Por the reasons stated, the judgment of the district court 


should be reversed. 
Respectfully submitted, 


EDWIN L. WEISL, Jr. 
Assistant Attorney General, 


DAVID G. BRESS, 
United States * attorney, 


JOHN C. ELDRIDGE, 
ROBERT C. McDIARMID, 


Attorneys 
De rtment of Justice 
Washington, D. C. 30530. 


6 There is a recent case in which a court failed to remand 
or an administrative finding of compensability although remand 
had been sought. United States v. Ud PF. 2d (C.A. 
10, No. 9156, decided August 3, 1 Yn that case the court 
found that there was no substantial question of compensability. 
With all due respect, we submit that that court has assumed the 
function of the deputy commissioner, bending the law to allow 
tort recovery, where available, without concern for the fact 
that its decisions may be used to deny compensation to many more 
injured employees! when tort recovery is not available. 
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CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


| 
CHARIES vs. D.C. TRANSIT SYSTEM, INC. C.A. No. 120-66 Supplemental 
| Page No. 1 


(continued ) 
PROCEEDINGS 


Notice of appeal by deft #1; copies mailed to J. J. Dwyer 
and E. Grey Lewis; deposit $5.00 by Hilton. filed 
Cost bond on appeal of deft #1 in sum of $250.00 with 
Federal Insurance Co., approved. Jones, J. 
Order extending Respondent's time for filing the record 
on appeal to and including August 9, 1967. On) Gam) 
ones, J. 
Order extending time for filing and docketing record on 
appeal to and including August 9, 1967. (N) (371/N). 
Jones, J. 


(CAPTION OMITTED] 
COMPLAINT FOR NEGLIGENCE 


1. Plaintiff is an adult citizen of the United States 
and a resident of tne District of Columbia. This Court has juris- 
@iction because the United States is being sued and the sum in 
contreversy exceeds the statutory minimum of this Court. 

2. On or about 4 January, 1960 at or near 4:20 p.m. near 
the bus stop at McChord St. at Bolling Air Force Base, Washington, 
D. C. the plaintiff was a passenger for hire on a bus owned and 
cperated by the defendant D. C. Transit System, Inc. The bus stop- 
ped some eight feet from the regular established stop and when 
alignting she stepped in a hole and severely injured herself, which 
will require great medical care, deprive her of her livelihood and 
cause great pain and suffering. 


3. Plaintiff is informed and believes that the said hole 


has been there for a year and the defendant UNITED STATES OF AMERICA 


which owns and controls the areahad actual or constructive notice 
of its existence. 

4, Plaintiff alleges negligence on the part of D. C. 
Transit Systems, Inc. in depositing her in a place of danger and 
failing to properly ascertain the safety of depositing her where 
it did, She alleges negligence on the part of the United States in 
maintaining a dangerous condition and failing to properly maintain 


the area for the safety of pedestrians. 
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[COMPLAINT CONTINUED] 


WHEREFORE, the premises considered, plaintiff prays 
damages in the sum of fifty thousand dollars. 


JOHN J. DWYER 
602 5th St., NW. | 
Attorney for plaintiff 


SL 
| 


(CAPTION OMITTED] 


ANSWER OF DEFENDANT, 
UNITED STATES OF AMERICA 


First Defense 


The complaint fails to state a claim of action against 


this defendant upon which relief can be granted. 


Second Defense 


The Court lacks jurisdiction over the subject matter of 
this complaint as it applies to this defendant dnasmuch as the 
plaintiff at the time and place of the accident giving rise to 
this lawsuit was an employee of a nonappropriated fund instrument- 
ality as described in 5 U.S.C. §150k and the plaintiff's exclusive 
remedy against the United States is under the Longshoremen's and 
Harbor Workers' Compensation Act, 33 U.S.C. §901, et seq. 


Third Defense 


Specifically answering the individual paragraphs of the 


complaint, this aefendant avers as follows: 
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[ANSWER CONTINUED] 


> 


1. This defendant is not required to answer the juris- 


2, 3 and 4. This defendant admits that the plaintiff 
alighted from a bus owned by the co-defendant, D. C. Transit Sys- 
tem, Inc., near McCord Street, Bolling Air Force Base, at approxi- 
ately 4:20 p.m. on January 4, 1960 and apparently stepped into a 
hole. This defendant denies each and every allegation of negli- 
gence as to it contained in paragraphs 2, 3 and 4 of the complaint 
ang is without knowledge or information sufficient to form a be- 
lief as to the truth of the remaining allegations contained in 


paragrapns 2, 3 and 4 of the complaint. 
Fourth Defense 


This defendant avers that if plaintiff was injured as 
alleged in the complaint, her injuries were caused by her sole 


or contributory negligence. 


s 


United States Attorney 


Ss 
P 
Assistant United States Attorney 


s 


Assistant United States Attorney 


Bue 


(CAPTION OMITTED] 


MOTION TO DISMISS AS TO 
DEFENDANT UNITED STATES OF AMERICA 


Comes now the defendant by its attorney, the United 


States Attorney for the District of Columbia, and respectfully 
moves the Court to dismiss this action, insofar as 4t concerns 
defendant United States of America, on the ground of sovereign 


immunity. 


sf David G. Bress 


United States Attorney 


(of Joseph M. Hannon 
JOSEP is 


Assistant United States Attorney 


s/f E. Grey Lewis ! 


Assistant United States Attorney 


ame 


(CAPTION OMITTED] 


MOTION TO STAY AS TO DEFENDANT 
UNITED STATES OF AMERICA 
Comes now the defendant by its attorney, the United 
States Attorney for the District of Columbia, and respectfully 
moves the Court to stay the Motion to Dismiss as to Defendant 
United States of America for a period of ten (10) days in which 
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{MOTION TO STAY CONTINUED] 


partment of Laber, Baltimore, Maryland, and if such claim is 
filed within that period, to stay the proceedings in this Court 
until plaintiff has secured a determination as to whether her 


injuries are compensable thereunder. 


(2¢ David G. Bress 


United States Attorney 


s/ Joseph M. Hannon 
SPH M, 
Assistant United States Attorney 


s/ E. Grey Lewis 


Be 
Assistant United States Attorney 


[CAPTION OMITTED] 


(Filed Dec. 21, 1966) 


THIS cause having come on for hearing on defendant United States 


of America's motion to Dismiss the Complaint; for a Stay as to Defen- 
dant United States of America and the opposition thereto, and con- 
sideration having been given to argument of counsel, 4t is by the 
Court this 21 day of December, 1966: | 
ORDERED, that the motions be and hereby are denied. 


/s/ Alexander Holtzoff 
SUBMITTED: 
/s/ Jonn J. Dwyer 


JOHN J. DWYER 
Attorney for Plaintif? 


/s/ ©. GREY LEWIS, 
Attorney for the eee States 


TRANSCRIPT OF PROCEEDINGS 


Julia Lee Charles - Direct 


[4] 
Q. Directing your attention to 4 January 1966, where 


were you employed -- 
A. At St. Elizabeths Hospital and Bolling Field Air 
Base at the Officers' Club. 
Q. Let's take them one at atime. At St. Elizabeths' 
Hospital, is that a full time or part time job? 
A. This is full time job there. 
Q. What were your hours of work at St. Elizabeths 
Hospital? 
A. Prom six in the morning util 2:30 in the evening. 
In the afternoon, you mean? 
Yes. 
Kow, what were your duties, what did you do, at 
St. Elizabdeths? 
A. I work in dietary department handling food and 
washing dishes. 
Q. And what type of job was that? Were you sitting 
down, moving around, or what? 
A. Wo. I am constantly on my feet for full eight hours, 
except thirty minutes off for lunch. 
Q. In other words, from the time you go in until the 
time you complete your work, except for thirty minutes, you 
are on your feet? 


A. That's right. 


Julia Lee Charles - Direct 
[5] 


Q. Are you required to be on your feet during that 
period of time? 


A. Yes, we are. 
Q. How much did you earn from St. Elizabeths Hospital, 
what was your weekly rate of pay at that time? | 
A. Sixty dollars a week. 
Q. Now, let's talk about the job at the air force base. 
What was your job there? ; 
A. Setting up tables in the Officers’ Club, and I was 
constantly on my feet from 4:30 until 10:30 at night. 
Q. 4:30 in the afternoon? | 
A. Yes. 
Until 10:30 at night? 
Yes. 
Is that correct? 
Yes. | 
What was your rate of pay at the Officers' Club? 
Thirty dollars a week. 
Thirty a week? 
Yes. 
Now, directing your attention to approximately four 
o'clock in the afternoon of January 4, 1966, where were you? 
A. At four o'clock in the afternoon I boarded! the bus 
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Julia Lee Charles - Direct 
[6] 
at Nichols Avenue and Portland Street to go to the Officers' 
Club. 
Q. Now, what bus was that? 
A. D. C. Transit. 
Q. You were aboard the bus? 
A. I was gettin on the bus at four o'clock in the 
afternoon. 
And where did you get on? 
At Nichols Avenue and Portland Street. 
Southeast? 
Yes. 
Washington, D. C.? 
Yes. 


And the D. C. Transit System is the owner of that 


Yes. 


Was it marked D. C. Transit System, Incorporated? 


Yes. 
Did you pay a fare to get on? 
Yes, I did. 
Now, did! there come a time when you started to leave 
the bus? 
A. Yes. 


Julia Lee Charles - Direct 
[7] 

Q. Where did you start to leave the bus? 

A. I was getting off the bus at 4:20 in the afternoon 
on Bolling Air Base. 

Q. Do you know the street, or location, or can you 
identify any particular spot -- | 

A. I don't know the street, but I can identify it. 

Q. Well, tell us where it was you were getting off? 

A. I was getting off the bus across to the right of 
the chapel on Bolling Field, and when I stepped off the bus 
this is when I had the accident. ! 

Q. Let me ask you this: what door of the bus were you 
getting off? 

A. From the front. 

Q. From the front door? 

A. Yes. 

Q. Were there any other passengers on the bus? 

A. Yes, there were. There were two others that work 
with me at the time was getting off the bus at the same time. 

Q. Were there any other people on the bus besides those 
two getting off with you? 

A. No. 

Q. Now, when you got off -- they all got off one door? 


A. No. I got off at the front. Frances and Margaret 


Julia Lee Charles - Direct 
{8} 
got off at the rear, and they had stepped off the bus and I 
was stepping down off the bus at the time. 
Q. When you stepped down off the bus what, if anything, 
happened? 
A. When I stepped down off the dbus I stepped into this 
hole. 
THE COURT: You stepped from the bus into the hole? 
THE WITNESS: Yes, I did. 


THE COURT: Your foot didn't touch the ground until -- 


THE WITNESS: My feet never touched the ground until 
after I fell forward on my face. 

THE COURT: Where was the hole? 

THE WITNESS: Beg your pardon? 

THE COURT: Where was this hole in relation to the 
bus? 

THE WITNESS: Well, the hole was directly in front 
of the bus, the door of the bus -- 

THE COURT: In front of it? 

THE WITNESS: What I am saying is at the door. 

THE COURT: How far was the hole from the door of 
the bus when the door was open? 

THE WITNESS: I don't exactly know how far it is 
away, but it is just as you step off the last step into this 
hole. 


Julia Lee Charles - Direct 


THE COURT: A foot? 
THE WITNESS: Yes, my right foot. 
THE COURT: Was there a distance of a foot, two 
feet, three feet? How much of a distance between the door 
i 


of the bus and the hole that you stepped in? 


THE WITNESS: Something like this, I should say. 


(Indicating. ) 

THE COURT: A foot: 

THE WITNESS: Something like this. 

MR. DWYER: Will you mark these Plaintiff's 
exhibits for identification 1-A, B and C, please? | 

BY MR. DWYER: | 

Q. Miss Charles, while he is marking then, after the 

episode of this particular day, did there come a time when 
you went back there with somebody else to take some pictures? 


A. Yes, there was. 


@. When was that? | 
A. About three or four days later, I should say. 
THE DEPUTY CLERK: Plaintiff's Exhibits 1-A; B and 
C for identification. 
| 
(Plaintiff's Exhibits 1-A, B and 
C were marked for identification. 
Photographs. ) 


(Shown to defense counsel.) 


Julia Lee Charles - Direct 

x * * * 
Well, it was about three months later before I could 
to work. 
Can you give us the month? This happened in January. 
March 23rd. 
March 23rd? 


of 1966. 


You went back to work. 

I went back to work at St. Elizabeths. 

Now, during this period of time were you drawing 
any money? 


Julia Lee Charles - Direct 
[20] 
A. No. 


Q. Did you go back to work any place else during this 


intervening period of time? 
A. No, I did not. 
Q- So that you received no pay for any work. ‘You 
didn't do any work for the period January 4 to March 23rd, 
1966; is that correct? | 
This is true. 
Why didn't you go back to work? 
I was disabled to work at the time. 
Could you walk at all? 
No. Whenever I moved I had to walk on crutches. 
I could not walk without crutches. 
Q- Who took care of your children? 
A. Well, my mother had to get my cousin to ome from 
North Carolina here to take care of me and the kids. 
Q. Who paid the food, rent, clothing, or any kind of bills 
you had? | 
A. My mother. 
Q- Do you ordinarily live with your mother? 
A. I live with my mother. I have been living with ny 
| 


mother all my life. 


Q. Were you paying her anything for rent, or anyt ’ 


before this? 


Julia Lee Charles - Direct 


{21} 


A. Yes, I was. I was paying her rent at the time 
gotten hurt. 
Were you buying food, or was she buying it? 
I was buying my own food. 
Who was buying food for the children? 
I was. 
Clothing? 
I was. 
Ever applied for welfare? 
Never. 
Ever applied for any help from any source whatsoever? 
Never. 
Anybody given you any help financially except for 
mother during this emergency? 
A. Never, nobody. 
Q. Now, after you went back to work on March 23rd, were 
you doing the same kind of work? 
Same type of work I had been doing. 
Did you ever go back to the Officers' Club at Bolling? 
No -- 
Why didn't you ever go back to work there? 
Because I was disabled to stand on my feet 


[22] 


Julia Lee Charles - Direct 


working at St. Elizabeths full time. I was disabled to 


stand on my feet the other four or five hours I had to work 


at night. 


Q. 


When you say you were unable to stand on your 


feet, why weren't you able to stand on your feet? | 


A. 


Because my feet were swollen. It would hurt when 


I put a lot of weight on it, and I couldn't do it because the 


doctor told me I -- 


Q. 


Don't tell us what the doctor told you. Just tell 


us what you found out yourself, why you didn't think you 


could go on to work? 


he 
oe 


Because I couldn't stand on my feet. 
What happened? What was wrong with it that you 


couldn't stand on it? 


A. 


If I stand on my feet for a period of time, it 


swells up. 


Q. 


A. 
off for 


All right. 

Now, did you ever take off any othertime after March 23rd? 
Yes, I did. 

When? 

I took off for two weeks in April. Then I took 

three more weeks in May. 


Julia Lee Charles - Direct 


* * * * 


Q. Approximately how long can you go on it before you 


have to take off? 

A. Well, I can work approximately three, four months 
at a time, and I have to take off again. 

+ * + * * 

Q. What have you been doing here today, just sitting? 

A. Today, sitting, and walking @ little. 

Q@. I wonder, Miss Charles, if you would come down here 
{27} 
at the end of the table and take off your shoes and show 
the jury your ankle and your foot? 

(witness complied.) 


* 


Julia Lee Charles - Direct 


* * * 


How old are you? 


Twenty-six. 


And as I understand it, you have never been back 


to work in the Officers' Club? 
A. Never. 
@. The only other employment since this accident, since 
fall, is when you went back to St. Elizabeths? 
Right. | 
No other income but that? 
No. 
No other prospective income? 
No. 
Nobody else is supporting you? 
Nobody . 


* 


Julia Lee Charles - Cross 


[36] 
* ‘* * * 
Q. That is the place where you got off the bus every 
day to go to work? 
A. Yes. 
Q. How long had you been working at Bolling Officers' 
Club before this accident happened? 
A. I am not exactly sure of the date, but I think it 
was in November. I am not exactly sure of the date. 
Q. So from November until the first part of January? 
Yes. 
Around two months, maybe, a month and a half? 
Two months, approximately. 
And you had been getting off the bus at the same 


place each time? 


A. Yes, but all the times I never rode the bus every 


day then. I rode the bus some days. I didn't ride it every 
day - 


Julia Lee Charles - Cross 
[36] 
Q. How often did you ride the bus? 
A. Well, I rode about three times a week down there. 
Q- So three times a week you got off the bus at that 
location for six weeks to two months? | 


[37] 


* * 


Q. Now, if I could, please, I would like to go into 
some brief facts of your employment at Bolling Air Force Base. 
Now, you took the bus to get to your job; is that correct? 
Yes. : 
And Bolling Air Force Base officers' Mess is 
the base? | 
Yes. | 
In other words, the base has a& fence around it and 
you enter & gate? | 
A. What? | 
Q-. Bolling Air Force Base, does it have a fence around 


4t, do you know? 
A. TI am not exactly sure, I don't know. 
Q. Do you enter a gate? 
A. Yes. 


Q. And then the officers' mess is inside the enclosure; 
| 


4s that correct? 


Julia Lee Charles - Cross 

[49] 

A. Inside of the gate, yes, it is inside the gate. 

Q. Now, this bus stop, is it the closest bus stop to 
the club, the Officers' Club? 

A. Is this the closest bus stop? 

Q- Yes. 

A. Yes, it is the closest. 

Q. And then from there you walk to the officers' Club; 
is that correct? 

A. This is true. 

Q. And it is approximately a block away? 

A. Tam not exactly sure about how far it is. 

Q. Would you say roughly a block? 

A. Yes, roughly would be a block, yes. 

Q. Now, where you walk there is not any cement there 
48 there when you get off the bus? 

A. Wo, not any cement where you get off the bus at. 

Q@. It is a path? Would you say it is a path? 


Well, let me ask you this question -- I with draw 


You said you took the bus approximately three times 
a week. 
A. Yes. 
Q. To your job there; is that correct? 
A. Yes. 


Julia Lee Charles - Cross 

[50] 

Q. Now, you would always get off at that stop, wouldn't 
you? | 

A. Yes. 

Q. And you would walk up to the Officers' Club, 
wouldn't you? 

A. Yes. 

Q. And since there is no cement, is there a path that 
runs along there up to the club? | 

A. I am not exactly sure. : 

Well, it is covered with grass or weeds, isn't it? 


Yes. 


Now, you were to report for work at 4:30; ‘is that 


correct? 
Yes. 
And the accident happened at approximately 4:20? 
Yes. i 
Now, you stated you worked at the Bolling job for 
approximately six to eight weeks? 
A. Yes. 
Q. Now, out of that time had you missed any days? 
Not that I know if, [sic] no. 


Julia Lee Charles - Cross 


* = * * 
Andad@id you ride the bus on Friday? 
Wo, I did not. 

Did you work Thursday? 
Yes, I did. 
Did you ride the bus Thursday? 


No. 


When was the last time you rode the bus? 


I think something like that Wednesday when I rode 
down there. 


* 


(CAPTION OMITTED] 


FINDINGS OF ae CONCLUSIONS OF LAW 


THIS cause caneon for trial before me on plaintiff's complaint 
for negligence against the United States of America. The Court 
having heard the evidence and given consideration to the argument 
of counsel, makes the following: 

FINDINGS OF FACT 
1. That the defendant United States of America owned and controlled 
the land at Bolling Air Force Base, Washington, D.C. on which the 
alleged negligence took place on 4 January, 1966; 
2. That at the said time, there was a hole pacakealae or near a bus 
stop on said land; that the plaintiff after alighting from a bus 
owned and operated by the D. C. Transit System, Inc., stepped into 
this hole, fell and was injured; 
3. That the foregoing injury required medical attention in the sum 
of $230.00, caused the plaintiff to lose time from her employment 
and earnings in excess of $3,000.00, and subjected her to pain and 
suffering; | 
4. That at the time of the aforesaid incident plaintiff was on her 
way to work at the Officers Club on Bolling Field, a non-appropri- 
ated fund instrumentality of the United States; that this was a 
part time employment and that plaintiff was employed full time by 
St. Elizabeth's Hospital, also an instrumentality of the United 


States; 


5. That the said hole had existed for a period of time of at least 


- 27a - 


{FINDINGS OF FACT, ETC. CONTINUED] 


four days prior to 4 January, 1966; 


5. That said hole was on a portion of the Air Base which was uti- 
jized by all persons authorized to come on to the Base and adjoin- 
ing a public road on the base; 
7. That the hole was at least one block from her employment; 
8. That at the time of tne fall, plaintiff was not being paid by 
the United States or any instrumentality thereof, had not reported 
for work, was freé to use any means of transportation to her employ- 
ment or any route thereto and was under no control of her employer; 
9. That the jury returned a verdict for the plaintiff in the sum of 
seventy five hundred dollars against the defendant D. C. Transit 
System, Inc., forinegligence in discharging a passenger in an un- 
safe place. 
CONCLUSIONS OF LAW 

The Court, therefore, concludes as a matter of law: 
1. That the defendant United States of America owed a duty to abate 
any nuisance on said premises and to maintain them free from defects 
or dangerous conditions; 
2. That said duty! was owed to all members of the public using said 
premises ; 
3. That the defendant United States of America breached said duty 
by maintaining a nuisance after having been placed on constructive 
notice of its existence; 
4. That as a member of the travelling public, this duty was owed 
to the plaintiff herein; 


[FINDINGS OF FACT, ETC. CONTINUED] 


4, That the plaintiff was not an employee of the United States 


of America at the time of her fall nor any instrumentality thereof; 
5. That the foregoing negligence was a contributing proximate cause 
with that of the D. C. Transit System, Inc., in causing plaintiff's 
injury; | 
6. That fair and reasonable compensation for plaintiff's injuries 
would be the sum of seventy five hundred dollars. | 

Upon consideration of the foregoing, the Court makes the 
following: | 

JUDGMENT 

IT IS, THEREFORE, by the Court this day of March, 1967: 

ORDERED, ADJUDGED and DECREED: | 

That Judgment be entered against the United States of America 
in favor of the plaintiff in the sum of seventy five hundred dcllars, 
said judgment to be a single judgment with the finding of the jury 
against the D. C. Transit System, Inc. in the sum of seventy five 


hundred dollars. 


[CAPTION OMITTED] 
NOTICE OF APPEAL 
Notice is hereby given this l6th day of May , 1967 , that 
Defendant United States of America 


hereby appeais to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered on the 
2ist day of March , 1967 

in favor of plaintiff Julia Lee Charles 

against said defendant United States of America. 


[sf E. Grey Lewis 
orney for 


United States of America 


Copy mailed to: 


John J. Dwyer, Esquire 
Attorney for Plaintiff 
602 Fifth Street, N.wW. 
Washington, D.C. 


David L. Hilton, Esquire 
Attorney for Co-Defendant 
D.C. Transit System, Inc. 
3600 M Street, N.W. 
Washington, D.C. 


